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1. INTRODUCTION

1.1. PURPOSE OF THIS DOCUMENT

1.1.1. This document has been prepared on behalf of Liverpool Bay CCS Limited (‘the
Applicant’) and relates to an application (‘the Application’) for a Development
Consent Order (DCO) that has been submitted to the Secretary of State (SoS)
for Energy Security & Net Zero (DESNZ) under Section 37 of the Planning Act
2008 (‘the PA 2008’). The Application relates to the carbon dioxide (CO2)
pipeline which constitutes the DCO Proposed Development.

1.1.2. This document provides the Applicant’s response to the Examining Authority’s
Rule 17 Letter [PD-028], published on the 14 September 2023.

1.2. THE DCO PROPOSED DEVELOPMENT

1.2.1. HyNet (the Project) is an innovative low carbon hydrogen and carbon capture,
transport and storage project that will unlock a low carbon economy for the
North West of England and North Wales and put the region at the forefront of
the UK’s drive to Net-Zero. The details of the project can be found in the main
DCO documentation.

1.2.2. A full description of the DCO Proposed Development is detailed in Chapter 3 of
the consolidated Environmental Statement (ES) [REP7-036], submitted at
Deadline 7.
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2. APPLICANT’S RESPONSE

2.1.1. This chapter provides the Applicant's Response to the Rule 17 request for
further information [PD-028].
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Table 2.1 – Applicant's Response to Rule 17 request for further information [PD-028]

Reference Question Applicant’s Response

1 The Examining Authority (ExA) would remind the Applicant of the provisions of Section
127 of the Planning Act 2008 and notes that a number of objections from Statutory
Undertakers (SU) remain, including in relation to reaching finalised agreement on
Protective Provisions (PP) and/ or related side agreements. In the absence of confirmation
from relevant SUs in regard to:

i) withdrawal of outstanding objections;

ii) agreeing finalised PPs; and/ or

iii) reaching agreement with regard to any side agreements required,

the ExA is concerned about the status of PPs, the absence of written confirmation from
Interested Parties (IP) agreeing those PPs, and a number of side and other agreements
not being concluded. The ExA is concerned it will not have adequate information required
to make a firm recommendation on the matter of serious detriment to SUs undertakings in
its Recommendation Report to the Secretary of State.

In the light of this concern the ExA would urge the Applicant to resolve these matters with
SUs as a matter of urgency and would remind the Applicant that it will be unable to
consider any matters resolved after the close of the Examination in its Recommendation
Report to the Secretary of State. This would include any agreement as to PPs, side
agreement, interface agreement or other relevant agreements received after the close of
the Examination.

The Applicant provides the following updates:

Cadent: the side agreement has now been agreed and is in circulation for signing meaning
that the protective provisions as included in revisions K [REP8-005] and L [REP8-007] of
the dDCO are now agreed. It is understood by the Applicant that following signing of the
agreement, Cadent’s objection will be withdrawn directly by Cadent.

Canal & River Trust: The position remains as set out in the Deadline 7 update on DCO
drafting [REP7-294] that the only point not agreed on is restriction of Compulsory
Acquisition (CA) powers. The parties continue to progress the voluntary land agreement,
however as that is not yet complete, the Applicant cannot agree to the removal of such
powers. All of the provisions required to protect the undertaking, including the need for
technical approvals of works under the canal are agreed, and the Applicant therefore
submits the provisions are sufficient to ensure that no serious detriment will arise.

CWCC as local highway authority: The protective provisions have not been agreed.
Please see Appendix 7 which sets out the Applicant’s response to CWCC’s Deadline 8
submission [REP8-041a]. The Applicant notes that these provisions are not necessary to
prevent serious detriment (as this is not considered to arise) but rather were proposed to
seek to supplement the statutory position and streamline the statutory processes, by, for
example, agreeing in advance how details would be provided and where monitoring may
be required.

Network Rail: the protective provisions and the framework agreement between the parties
are agreed as demonstrated in the email from Network Rail (Hannah Abu-Harb, Eversheds
Sutherland LLP on behalf of Network Rail) to the Applicant dated 20 September 2023 and
appended to Appendix 8 to this document.

National Grid Electricity and National Grid Gas Transmission: The position remains as
set out in the Deadline 7 update on DCO drafting [REP7-294] that there are two minor
points of drafting not agreed. The Applicant does not consider these points to be
controversial. Those changes as shown in track in the Deadline 8 submission and were
sent to National Grid on 16 August 2023, but no comments have been received. The
provisions as set out in the dDCO [REP8-005] at Deadline 8 are sufficient to ensure that no
risk of serious detriment applies.

British Pipeline Agency / UK Oil Pipeline: protective provisions have now been agreed
and it is understood by the Applicant that the objection is accordingly resolved. Minor
amendments are required to the drafting of Revision K of the draft DCO [REP8-005] to
reflect that agreement and are shown in Appendix 1.
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Reference Question Applicant’s Response

United Utilities: protective provisions as shown in Appendix 1 have now been agreed. It is
therefore understood that the objection is accordingly resolved, and that United Utilities are
confirming this directly to the ExA for Deadline 9.

Wales and West Utilities: protective provisions have now been agreed and it is
understood by the Applicant that the objection is accordingly resolved. No amendments are
required to the revision K drafting, and this is set out within the SoCG with Wales and West
Utilities [REP8-023].

Welsh Ministers as strategic highway authority: the Applicant notes the minor change
to the wording set out in the submission accepted on 18 September 2023 [AS-082] which
was already incorporated into the dDCO drafting and is shown in the drafts submitted at
Deadline 8. These provisions are therefore understood to be agreed.

Welsh Water: The position remains as set out in the Applicant’s update on DCO drafting
[REP7-294] submitted at Deadline 7. The Applicant provided draft provisions to Welsh
Water at its request but has received no comments thereon and Welsh Water have not
raised any objection to the wording nor provided any alternative drafting. The version
included accordingly aligns directly with the standard protections for water and sewerage
undertakers. The Applicant accordingly submits that no serious detriment can arise as all of
the standard protections are in place.

In light of the ExA’s concern that it will not have adequate information required to make a
firm recommendation on the matter of serious detriment to SUs undertakings, the Applicant
has prepared a further Appendix 3 in response to National Highways’ Deadline 8 submission
[REP8-046], to assist the ExA. The Applicant has sought to address only new points raised
in that submission and to minimise repetition of previous submissions in this response.

2 The ExA notes that a number of negotiations related to: Compulsory Acquisition (CA) and
Land Rights (Canal and River Trust (CRT) and 2 Sisters Food Group); Voluntary
Commercial Agreements/ Voluntary Land Agreements (CRT and Welsh Government);
Heads of Terms (CRT and Welsh Government); and PPs (Cadent Gas and Dwr Cymru
Welsh Water) appear to remain outstanding (This list is not intended to be exhaustive).

It is also noted that other matters, including subsoil and other rights, as well as Basic
Asset Protection Agreement and Voluntary Commercial Agreement; Internal Consultation
(Technical Clearance); draft Development Consent Order (DCO) Articles; Property
Agreement; and Framework Agreement are still ‘Under Discussion’ with Network Rail
England and Wales and that the Statement of Common Ground with 2 Sisters Food Group
also list a number of matters as agreed, subject to commercial agreement. These include:
Consequential Losses; Compensation Claim Limit; Compensation Payment Limit; Public
Liability Insurance; Pollution generation; NRW Permitting; Environmental Damage; and
Contaminated Land.

The Applicant provides the following updates:

 Cadent Gas: side agreement now agreed and has been issued for signing. It is
understood by the Applicant that following signing of the agreement Cadent’s objection
will be withdrawn.

 Essar: The Applicant has submitted a signed SoCG with Essar Oil UK (Essar) into the
examination at Deadline 9 (document reference: D.7.2.13). Essar has confirmed to the
Applicant that it does not require Protective Provisions and is content in ensuring its
position is secured via commercial agreement(s) with the Applicant. The Parties are
committed to reach an agreement as soon as possible.

 2 Sisters Food Group: The Applicant has drafted an updated commercial agreement
which covers the points detailed within the SoCG as ‘agreed subject to commercial
agreement’. The Applicant is waiting to agree one final commercial point with the
landowner. The Applicant and the landowner remain committed to agreeing a voluntary
commercial agreement as soon as possible.
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Reference Question Applicant’s Response

In regard to all of these matters, the Applicant is reminded that the ExA has continued to
urge that such agreements/ matters should be concluded as early in the Examination
process as possible and is disappointed to see that so many appear to remain outstanding
when there is less than a week in the Examination remaining. As such the ExA urges the
Applicant to:

i. resolve any outstanding matters, detailed above, where possible and prior to the close of
the Examination; confirming to the ExA where such agreements have been concluded; or

ii. provide a detail explanation as to why the Applicant has not been able to conclude such
agreement(s).

 British Pipeline Agency / UK Oil Pipeline: Protective Provisions have now been
agreed and it is understood by the Applicant that UKOP’s objection will be withdrawn.

 National Grid Electricity Transmission (NGET) / National Gas Transmission
(NGT): As per the response to BPA/UKOP above, the position remains as set out in the
Deadline 7 update on DCO drafting [REP7-294] that there are 2 minor points of drafting
not agreed. Those changes (as shown in track in the Deadline 8 submission) were sent
to National Grid on 16 August, but no comments have been received. The Applicant
does not consider these points to be controversial.

 Canal & River Trust: The position remains as advised at Deadline 7 in the Applicant's
update on the DCO Drafting [REP7-294, section 6].

 Welsh Government: The Welsh Ministers Crown Land consent was submitted at
Deadline 8 [REP8-001]. The Applicant is continuing to seek feedback from the Welsh
Government on the draft commercial agreements, the Applicant sent a further chaser
email to the landowner on 20 September 2023 as per the latest version of the Schedule
of Negotiations which has been submitted at Deadline 9.

 Peel NRE: The Applicant has sought to engage with Peel NRE on the highly complex
interactions of the development that impact the Protos site, namely the construction of
Ince AGI and associated pipeline, complex access arrangements, Peel NRE’s multiple
future developments and the many points that Peel NRE raised regarding the
Applicant’s Environmental Statement. The Applicant and Peel NRE have worked
diligently together to reach a consensus, in which the Applicant modified its
Environmental Statement and progressed confidential commercial discussions to
overcome the issues raised. With a commercial framework agreement in place (agreed
and circulated for signing on 20 September 2023 but the process was not completed)
the Parties are pleased to confirm that they have reached agreement on agreed
Protective Provisions, and Peel NRE has confirmed to the Applicant that the action
points outlined above will satisfy them enough to remove their objections to the DCO
Proposed Development once the agreement has been signed.

 Encirc Limited: The Applicant has sought to engage with Encirc Limited on the
involved interactions of the development that impact Encirc Limited’s site, namely the
complex access arrangements and Encirc’s future development plans. The Applicant
has engaged with Encirc on many occasions to find a common path that ensures the
DCO Proposed Development’s activities minimise the impact on Encirc Limited’s
business operation and their development plans (the Applicant’s position is detailed in
Appendix 1 of the Applicant’s Final Position Statement [REP8-037]). As of the close of
Examination, the Applicant has not been able to conclude a satisfactory agreement with
Encirc. The Applicant is committed to continue engaging with Encirc post end of
Examination.

 United Utilities: Protective Provisions have now been agreed and it is understood by
the Applicant that United Utilities’ objection will be withdrawn [see Appendix A of the
Statement of Commonality (document reference: D.7.2)].
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Reference Question Applicant’s Response

 Exolum: CA with respect to Protective Provisions the remaining point is around CA
powers. As explained in response to point 6 below, the Applicant cannot apply wording
designed for other forms of land rights to this case. The Applicant has proposed
bespoke wording to resolve Exolum’s concern to it, which the Applicant understands
from Exolum would address Exolum’s concern but no formal agreement to this has
been received. The Applicant has shown that wording in Appendix 1 in order that should
the ExA consider such wording as to be necessary, it has been submitted.

 Network Rail: The framework agreement and protective provisions have been agreed.
The framework agreement is in the process of being signed but that process has not yet
been completed. It is understood that this agreement resolves Network Rail’s concerns.
Network Rail have confirmed as of 20 September 2023 that the technical clearance
consultation process is currently ongoing.

 CWCC and FCC as drainage authorities: The protective provisions as shown in
revision K of the dDCO are agreed (CWCC: REP8-041) (FCC: REP8-044).

The Applicant has provided additional supporting confirmation with regard to the above in
Appendix 8 of this document.

3 The ExA request the submission of final and completed (signed and dated) versions of the
Statements of Common Ground (SoCG) between the Applicant and British Pipeline
Agency; Cadent Gas; Encirc Limited; Environment Agency; Essar Oil (UK) Limited;
Exolum Pipeline System Ltd; Health and Safety Executive (HSE)*; National Grid Electricity
Transmission; National Gas Transmission; and United Utilities.

In the absence of each SoCG listed above being submitted the ExA requests a detailed
written explanation be submitted by the Applicant as to why it has not been possible to
submit the final and completed (signed and dated) versions of the relevant SoCG(s).

*The ExA notes the Applicant’s comments concerning the HSE and the difficulties
experienced in endeavouring to discuss a SoCG with it. However, it also considers that
with less than a week remining in a 6-month Examination period, the ExA would urge the
Applicant to continue to seek to complete a SoCG with the HSE.

The Applicant has, prior to Deadline 9, submitted 19 signed and dated Statements of
Common Ground (SoCGs). Further information is contained within the Statement of
Commonality [REP8-020], and an updated Statement of Commonality is submitted at
Deadline 9.

At Deadline 9, the Applicant has submitted the following signed and dated SoCGs:

 Environment Agency
 Encirc Limited
 Essar Oil (UK) Limited
 Wales & West Utilities

The Applicant has been unable to submit the following SoCGs, signed and dated, into
examination prior to the close of examination (further justification given below this list):

 Cadent Gas
 British Pipeline Agency
 Health and Safety Executive (HSE)
 United Utilities
 Exolum Pipeline Systems Limited
 National Grid Electricity Transmission (NGET)
 National Gas Transmission (NGT)

Cadent Gas: The Applicant submitted an SoCG with Cadent Gas into the examination at
Deadline 6 [REP6-014]. The Parties have been in discussions on a side agreement which
is now agreed by both parties but has yet to be signed, please refer to Appendix 8
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Reference Question Applicant’s Response

accordingly for confirmation from Cadent. As of 20 September 2023, Cadent Gas have
requested a copy of the signed side agreement before they sign the SoCG and
unfortunately due to the remaining time, the Parties have not able to sign a finalised SoCG
for Deadline 9.

British Pipeline Agency: The Applicant submitted an SoCG with BPA into the
examination at Deadline 5 [REP5-010]. As of 20 September 2023, BPA have not
responded to requests to sign the SoCG and therefore the Applicant is unable to finalise
the SoCG for Deadline 9.

Health and Safety Executive (HSE): The Applicant supplied a draft SoCG to the HSE in
response to Q3 of the Rule 17 letter, HSE responded on the 20 September 2023
confirming that they have responded directly to the ExA instead of liaising with the
Applicant on the draft SoCG, therefore no SoCG is submitted. The Applicant notes HSE’s
submission at Deadline 8 [REP8-045], for which the Applicant has provided a response at
Appendix 5 of this document.

United Utilities (UU): The Applicant submitted an SoCG with UU into the examination at
Deadline 1 [REP1-035]. Subsequently, UU advised they did not want to update the SoCG
further until discussions on the Protective Provisions had been progressed. As of Deadline
9, the Protective Provisions with UU have been agreed and the Parties have agreed via
email on 20 September 2023 not to progress the SoCG further. A copy of this email is
contained within Appendix A of the SoC [REP8-020] submitted for Deadline 9. In their
email response UU have requested that the Book of Reference is updated with their
additional land interests should the DCO be granted. The Applicant has advised they will
include these on their records ahead of the next stage of the project.

National Grid Electricity Transmission / National Gas Transmission: The Applicant
submitted an SoCG with both NGET and NGT at Deadline 6 ([REP6-017] and [REP6-018]
respectively). Unfortunately, despite numerous attempts to obtain an update, the Applicant
has not heard from NGET /NGT on the substance of the protective provisions wording
since mid-August 2023 and has therefore been unable to progress the SoCG.

Exolum Pipeline Systems – The Applicant submitted an SoCG at Deadline 6A [REP6A-
013]. Unfortunately, despite numerous attempts to obtain an update, the Applicant has not
heard from Exolum on the SoCG in some weeks.

The Applicant has provided additional supporting confirmation with regard to the above in
Appendix 8 of this document.

4 The ExA notes the SoCG completed by the Applicant with Natural England (NE) [REP8-
022], especially the reference in Table 2.1 (Record of Engagement in relation to the DCO
Proposed Development) on the 31 August 2023 where it is stated NE "...provided the
Applicant with a copy of the Letter of No Impediment (LONI) with caveats." and Table 3.3
(Issues related to the DCO Proposed Development - Biodiversity) at NE 3.3.9 (Licencing
and Permits) that confirmed the same. In the light of this, please direct the ExA to where

The Applicant refers the ExA to Appendix 2 of this document as submitted evidence.
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Reference Question Applicant’s Response

within the submitted evidence a copy of NE's LONI has been provided; or enter a copy of
NE's LONI into the examination; or provide a detailed explanation as to why it is not
possible to enter that document into the Examination.

5 National Highways Deadline (DL) submissions [REP7-316] and [REP8-046] have been
noted by the ExA, as have Cheshire West and Chester Council’s (CWCC) Written
Representations [REP7-306], [REP8-041], [REP8-041a] and [REP8-042], Flintshire
County Council’s (FCC) DL8 submission [REP8-044] and the Applicant’s ‘King’s Counsel
Opinion on National Highways Submissions’ [REP8-038] and its ‘…Final Position
Statement’ [REP8-037], especially Appendix 2 (Revised dDCO schedule 3 to include
tunnelled crossings as street works) of the latter document. Should the ExA reach the
conclusion that the tunnelling works beneath the Strategic Road Network (SRN) are street
works can the Applicant confirm:

I. Appendix 2 (Revised dDCO schedule 3 to include tunnelled crossings as street
works) of the Applicants is revised Final Position Statement’ [REP8-037] covers all
of the parts of the SRN required, as set out in the submissions of National
Highways[REP7-316] and [REP8-0046]; CWCC [REP7-306] , [REP8-041], [REP8-
041a] and [REP8-042]; and FCC [REP8-044].

II. If the ExA accepts the inclusion of tunnelled crossings as street works, whether any
of the Articles or other Schedules (excluding Schedule 3, Part 1) in the draft DCO
would need to be updated as a result of the inclusion of the additional specific
roads within the SRN being included within Schedule 3, Part 1 of the draft DCO?

In the event of Articles or other Schedules in the draft DCO needing to be updated
pursuant to ii. above, please provide the wording to update those Articles or other
Schedules or update the draft DCO accordingly.

As the Applicant is sure the ExA is aware, the Applicant maintains its position that the
trenchless crossings are not street works. The following responses are provided as
requested, but this does not constitute any acceptance by the Applicant that the tunnelling
works are street works.

I. Appendix 2 of the Applicant’s Final Position Statement [REP8-037] submitted at
Deadline 8 lists all of the trenchless crossings of vehicular highways not just the
SRN but also local highways. It does not include crossings through or under non-
vehicular public rights of way as the Applicant does not understand there to any
objection to those not being classed as street works from the various highway
authorities.

II. The Applicant confirms that no other changes to the DCO are required. The changes
needed to Schedule 3 Part 1 to add the trenchless pipeline crossings to the list of
streets subject to permanent street works (because the pipeline once in situ is
anticipated to remain there the works is being classed as a permanent work). The
articles do not need to change as they provide the general statutory authority to
carry out the street works listed in the schedule without any particular reference to
the type or nature of the works, which is only specified in column 3 (description of
the street works) in that part of that schedule.

The Applicant’s response to National Highways’ [REP8-046] and CWCC’s [REP8-041a]
Deadline 8 submissions are in Appendices 3 and 7 of this document respectively.

6 The ExA notes the ‘Applicant’s update on the DCO drafting’ document [REP7-294],
especially in regard to the position of ongoing discussions with Exolum concerning PPs.
The Exolum’s DL8 submissions [REP8-050] and [REP8-051], which set out its position on
PPs, and highlights an area of disagreement at paragraph 3.1 related to preventing the
acquisition of Exolum's premises and interests in land. However, it also points out that
equivalent wording appears in other PPs at Schedule 10 of the draft DCO [REP7-013],
highlighting examples at Part 3, Paragraph 20; Part 4, Paragraph 36; and Part 5
Paragraph 52. The ExA notes that the current draft DCO (Applicants Preferred Version)
[REP8-0005] appears to exclude paragraph 3.1 of the draft PPs provided by Exolum with
its DL8 submission and would ask why, in the light of the inclusions of similar wording in
other PPs as highlighted above, the Applicant considers similar wording not to be
acceptable or appropriate in relation to Exolum’s PPs.

The Applicant objects to the ‘lifting’ of wording from other protective provisions and
application to Exolum as that would fail to have regard to the different facts and
circumstances in place in this case.

The Applicant notes that there are two separate issues with Exolum’s draft protective
provisions. The first issue is the non-acquisition of their apparatus (which is agreed), and
which other apparatus owners also have in Protective Provisions. The second issue is
around the effect of powers on the land rights that Exolum hold; in this case the
differentiator between Exolum and other protected parties is the difference between an
easement (held by other infrastructure providers) and a lease right. As Exolum have a
lease, the acquisition of the freehold interest would extinguish that. Leases cannot be
created through exercise of compulsory powers. The wording proposed would therefore
prevent the Applicant acquiring the freehold interest because of the consequential effect on
the lease.

Exolum’s proposed wording would prevent the Applicant from acquiring other interests in
land without their consent – which consent is not subject to limitations as to the
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replacement of their interest but essentially could act to create a ransom situation (while
the Applicant does not consider that to be the intention it would be the effect and is
therefore unacceptable to the Applicant).

The Applicant stresses it has no intention, need, or wish to acquire Exolum’s apparatus
however, because of the constraints of compulsory acquisition, it may be necessary to
interfere with their lease rights as a consequence of any acquisition of the freehold interest.
The Applicant has proposed alternative wording that would secure that Exolum are granted
a replacement lease, by the Applicant, on the same terms as the existing at the time the
acquisition takes place: in effect an immediate, like for like replacement. The Applicant has
shown that wording in Appendix 1 in order that should the ExA consider adding such
wording is necessary, an appropriate version is before the Examination; confirmation of
Exolum’s agreement is contained within Appendix 8.

7 The ExA requests the Applicant provides a written update regarding the status of any
section 111 agreement(s), being completed under the Local Government Act 1972 and
any Planning Performance Agreements being prepared, between FCC and CWCC.

FCC:

The Applicant and FCC have agreed that FCC will provide biodiversity net benefit (BNB) for
Pond and Hedgerow Priority Habitats in Wales. Negotiation of a S111 Agreement in which
(a) the Applicant agrees to pay the agreed contribution to FCC for these services, and (b)
FCC agrees to provide the BNB and maintain and monitor it for a 30-year period, is still on-
going. The locations of the BNB, and on-going principles around management and
monitoring are agreed, and the Applicant anticipates entering into the Agreement soon.

The Applicant and FCC have agreed that the Applicant will provide BNB for Woodland
Priority Habitat in Wales. While the Applicant is in discussion with a third-party landowner
to acquire land, the land will not be acquired prior to the end of examination. The Applicant
has therefore provided FCC with a s111 Agreement in which the Applicant would commit to
providing a S106 Agreement securing delivery of the Welsh woodland as soon as LBCCS
has acquired a legal interest in land which can accommodate the required Woodland
Habitat creation.

A draft of the Pond and Hedgerow Priority Habitats s111 was provided in June 2023 and a
draft s111 with a s106 for the woodland was provided to FCC on 14 August. Despite
reminders being sent, the Applicant has received no comments on those drafts. The
Applicant has separately been advised by FCC that part of the hedgerow provision which
was identified previously is being reviewed and some adjustments in the precise location of
provision may be required however this will not impact the overall strategy, assessment, or
form of agreement, and the overall objective will be delivered.

A draft PPA was sent to FCC on 18 July 2023. Despite reminders being sent, the Applicant
has received no comments on that draft.

CWCC:

A first draft of the Biodiversity Net Gain (BNG) agreement covering all of the habitats
required in England was sent to CWCC on 05 June 2023. Discussion on this was ongoing
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and the most recent draft was returned to CWCC on 14 September, Comments on those
amendments are awaited.

A draft PPA was sent to CWCC on 18 July 2023. Comments were received on 08
September 2023 but the covering email advised that the detail to be provided by the
Council to allow the completion of the draft would be provided early in week commencing
11 September. Despite a reminder being sent, the Applicant has not yet received that
information.

8 It is noted that FCC, in its DL8 submission [REP8-044], references the completion of a
section 106 (s.106) agreement under the Town and Country Planning Act 1990. It would
appear that the s.106 agreement being referenced relates to the draft Biodiversity Net
Gain Agreement being competed between it and the Applicant under s.111 of the Local
Government Act 1972 and the land to be acquired by the Applicant related to that
agreement. Can the Applicant elaborate on this matter further and the relevance of the
s.106 agreement to this National Infrastructure submission, including whether such an
agreement would meet the planning tests related to the use of such agreements and
whether it is anticipated that a copy of the completed s.106 agreement is to be entered
into the Examination.

There are two different approaches being taken to BNG on the Welsh section. One is the
same as in England where the Council contract under s111 to provide and maintain the
BNG at the Applicant’s cost. As, in those cases, the BNG land is under the control of the
Council as the delivery body, it is agreed not to be necessary for the land itself to be bound
by the Applicant as the Council already has the requisite control to ensure that the BNG is
retained and maintained. The second approach relates to Welsh woodland where FCC are
not in a position to provide this under the same arrangement. In that case, the Applicant is
actively progressing the purchase of land agreed to be suitable for the provision of BNG
woodland and heads of terms for that purchase have been agreed. To provide the
necessary certainty that the BNG will be maintained for the 30 years, it is proposed that the
Applicant will bind the land to create an enforceable obligation preventing the land being
taken out of BNG use during the maintenance period.

The reference made is therefore to a s106 agreement to be entered into once the Applicant
has acquired the freehold and can bind the land. The option to buy this land will be
exercised pre-commencement so that this can be completed pre-commencement of any
works in Wales.

The structure proposed is that the Applicant and FCC will enter the s111 now to provide the
secure contractual mechanism for finalising and delivering the BNG. Under that s111, the
Applicant will (subject to the DCO being granted and the project being taken forward) be
bound to enter the s106 and register that on the title in order to provide an enforceable title
obligation for the retention and maintenance of the BNG for the required period. This would
bind the land even if the ownership changed (for example allowing the land to be
transferred to a suitable management body once the BNG market develops). Legally, it is
perhaps more correct to view this a unilateral undertaking being entered into under s106
albeit that the terms will be agreed with FCC as the Applicant is voluntarily binding the title
to provide the necessary long term certainty required to comply with the purposes of BNG.
This form of approach is recently precedented within Wales in relation to the landscape
compensation scheme for the Morlais Demonstration Zone Order.

Given that the s106 is to secure the Welsh Woodland element of the BNG, the Applicant
submits that in so far as the relevant tests apply they and the Community Infrastructure
Levy Regulations are complied with as follows:
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 The delivery of BNG at 1% of priority habitats is necessary as it has been relied
upon in order for the application to demonstrate compliance with the Environment
(Wales) Act and planning policy requirements for demonstration of a positive
outcome for biodiversity, and is therefore accepted to be required to make the
development acceptable in planning terms.

 The woodland to be provided has been calculated using the DEFRA metric based
on the anticipated impacts of the project to deliver 1% gain on priority habitats. The
area to be provided is accordingly directly related to, and reasonably related in scale
and kind to the impacts of the project.

It is not proposed that the s106 would be entered into the Examination as it cannot be
completed as this time until the Applicant acquires the Welsh woodland BNG land.
Accordingly, the s111 provides contractual security that the land will be bound at the
appropriate time.

9 Appendix 2 to the Applicant’s ‘Cover Letter DL7’ [REP7-001] is noted, as is Appendix 1 to
the Applicant’s ‘Cover Letter DL8’ [REP8-001]. However, during the CA Hearing 2 the ExA
noted the Applicant’s reference to Crown consent also being required from the Crown
Estate. Please can the Applicant:

I. confirm the outstanding Crown consent(s) required from the Crown Estate has now
been obtained, entering a copy of that Crown consent into the Examination; or

II. provide a full and detailed explanation, in writing, as to why it has been unable to
obtain the outstanding Crown consent(s) and why it has failed to do so within the 6-
month Examination period.

The Crown consent has now been obtained from the Crown Estate. The Applicant refers
the ExA to Appendix 4 of this document for a copy of the Crown consent.

10 Despite limited previous engagement from the HSE, it has made a submission at DL8
[REP8-045]. The ExA seeks a full and considered written response from the Applicant to
the HSE’s DL8 submission.

The Applicant refers the ExA to Appendix 5 of this document for the Applicant’s response
to the HSE’s Deadline 8 submission [REP8-045].

11 The ExA draws the Applicant’s attention to the representation made by the Environment
Agency at DL8 [REP8-043] and seeks the Applicant’s full and considered written response
to this submission.

The Applicant refers the ExA to Appendix 6 of this document for the Applicant’s response
to the EA’s Deadline 8 submission [REP8-043].

12 The ExA notes the Applicant has advised that Shell have confirmed that they no longer
wish to proceed with a SoCG. Please direct the ExA to where in the submission
documents Shell have provided written confirmation of this or provide such evidence.

The Applicant refers the ExA to Appendix A of the Statement of Commonality (document
reference: D.7.2) submitted at Deadline 9 with evidence that Shell did not wish to enter into
an SoCG.
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RESPONSE TO Q1, APPLICANT’S 

UPDATE ON THE DCO DRAFTING 

AND PROTECTIVE PROVISIONS
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1. Purpose and scope of this document 

Given the ExA’s request that parties seek to agree as much as possible, this document is 
therefore submitted to show, in track changes, any amendments agreed after revision K. It was 
not possible to both update the schedule within the dDCO and obtain a validation report on that 
updated DCO for reasons of timing, so these have been prepared in parallel. This document 
accordingly provides a complete record of any changes agreed after Deadline 8. Where there 
is any difference between this and revision K of the dDCO submitted at Deadline 8, this version 
should be considered to reflect the final position for schedule 10.   

2. Schedule of changes made and shown in the extracted schedule 10 in this document 

There are no changes to Parts 1 and 2, 

There are no changes to Part 3: National Grid as electricity undertaker and Part 4: 
National Grid as gas undertaker. The position remains as set out in the Deadline 7 update 
on DCO drafting  REP7-294 that there are 2 minor points of drafting not agreed. The 
Applicant does not consider these points to be controversial.  

Part 5: Cadent Gas Limited 

An agreement with Cadent Gas Limited has now been finalised which the Applicant 
understands to resolve Cadent’s concerns. There are no changes to the protective provision 
wording as set out by the Applicant which is now agreed, and the Applicant understands that 
Cadent is no longer seeking the alternative drafting submitted by it.  

There are no changes to Part 6: Network Rail, Part 7: Canal and River Trust, Part 8: SP 
Manweb and Part 9: CF Fertilisers UK Limited 

Part 10: Wales and West Utilities 

No changes have been made, however it is now confirmed that these provisions are agreed. 
The version which was included in the Deadline 8 submissions (Revisions K and L of the 
dDCO) is the agreed version.  

There are no changes to Part 11: Welsh Water. 
 
Part 12: United Utilities 
 
The provisions are now agreed in the form shown in this document. The changes to the 
dDCO revisions K and L are: 
 
 

Paragraph Change(s) 

140 
Interpretation 

Moved definition of UU Water’s undertaking to be in alphabetical order 
 
“ground monitoring scheme” means a scheme for monitoring ground 
conditions and vibration which sets out the apparatus which is to be 
subject to such monitoring, the extent of land to be monitored, the manner 
in which ground levels and water supplies are to be monitored (including 
turbidity), the timescales of any monitoring activities and the extent of 
ground subsidence, dewatering and / or vibration which, if exceeded, shall 
require the undertaker to submit for UU Water’s approval a ground 
mitigation scheme; 
“ground subsidence event” means any ground subsidence, ground 
dewatering or vibration identified by the monitoring activities set out in the 
ground monitoring scheme that has exceeded or reasonably has the 
potential to exceed the level described in the ground monitoring scheme 
as requiring a ground mitigation scheme; 



 

 

“specified works” means any of the authorised works or activities 
(including maintenance) undertaken in association with the authorised 
development (including maintenance and notwithstanding the definition of 
“commence” in Article 2 of this Order) including but not limited to any 
intrusive site preparation works, intrusive remediation works, intrusive 
surveys and investigations (including archaeological, utility or soil 
surveys), erection of temporary fencing requiring intrusive supports, 
intrusive marking out of site boundaries, diversion or laying of services or 
intrusive environmental mitigation measures and any such temporary 
access by HGVs or LGVs that may be required in association with these, 
and which— 

150  

Co-operation 

Addition of new paragraph (5) 
(5) The undertaker shall notify UU Water of any hazardous 
material/contamination encountered in land involving UU apparatus or 
where sub-paragraphs (a), (b) and/or (c) of the definition of Specified 
Works applies. UU Water shall likewise notify the undertaker where it 
believes there is a risk that the undertaker may encounter hazardous 
material/contamination in such land. 

 
 
Part 13: UKOP 
 
The provisions are now agreed in the form shown in this document. The changes to the 
dDCO revisions K and L are: 
 

Paragraph Change(s) 

156 
Interpretation 

“deed(s) of consent” means any deed of consent, crossing agreement, 
deed of variation or new deed of grant agreed between the parties acting 
reasonably in order to vary or replace existing easements, leases, 
agreements, enactments and other such interests so as to secure land 
rights and interests as are necessary to carry out, maintain, operate and 
use the apparatus in a manner consistent with the terms of this Part of this 
Schedule; 

158 Acquisition 
or possession of 
land, sub-
paragraphs (1) 
and (2) 

(b) appropriate, acquire, extinguish, interfere with or override any 
easement, other interest or right and/or apparatus of UKOP,  

otherwise than by agreement (all such agreement(s) not to be 
unreasonably withheld or delayed) and unless it grants replacement rights 
to UKOP in a form agreed between the parties in accordance with the 
provisions of paragraphs 159 (Removal of apparatus) or paragraph 160 
(UKOP Replacement facilities and rights for apparatus). 

(2) As a condition of anyan agreement between the parties in sub-
paragraph (1), prior to the carrying out of any part of the authorised works 
(or in such other timeframe as may be agreed between UKOP and the 
undertaker) that is subject to the requirements of this Part of this Schedule 
that will cause any conflict with 

160 UKOP 
replacement 
facilities and 
rights, sub-
paragraph (1) 

160- (1) Where, in accordance with the provisions of this Part of this 
Schedule, the undertaker is to afford to or secure for UKOP facilities and 
rights in land for the construction, use, maintenance and protection of 
apparatus either in substitution for apparatus to be removed (or where 
existing rights are being sterilized), deeds of consentthose facilities and 
rights must be granted upon such terms and conditions as may be agreed 
between the undertaker and UKOP both acting reasonably and must be 
no less favourable on the whole to UKOP than the facilities and rights 
enjoyed by it previously in respect of the apparatus to be removed unless 



 

 

otherwise agreed by UKOP and it will be the responsibility of the 
undertaker to procure and/or secure the consent and entering into of such 
deeds and variations by all other third parties with an interest in the land 
at that time who are affected by such authorised works. 

 
162 Expenses 
and costs 

Sub-paragraph 
(1)  

162—(1) Save where otherwise agreed in writing between UKOP and the 
undertaker and subject to the following provisions of this paragraph, the 
undertaker must pay to UKOP within 2530 days of receipt of an itemised 
invoice or claim from UKOP all charges, costs and expenses (including 
legal expenses) reasonably and properly incurred by UKOP in, pursuant 
to or in connection with these protective provisions, the inspection, 
removal, relaying or replacing, alteration or protection of any apparatus or 
the construction of any new or alternative apparatus which may be 
required in consequence of the execution of any authorised works 
including without limitation—  

(a) any costs and expenses (including but not limited to reasonable legal 
expenses) reasonably incurred by or compensation properly paid by 
UKOP in connection with the acquisition variation or granting of any rights 
or the exercise of any statutory powers in respect offor such apparatus;  

(b) in connection with the cost of the carrying out of any diversion work or 
the provision of any alternative apparatus, where no written diversion 
agreement is otherwise in place; 

(c) the cutting off of any apparatus from any other apparatus or the making 
safe of redundant apparatus;  

(d) the approval of plans;  

(e) the carrying out of reasonably required protective works, plus a 
capitalised sum to cover the reasonable cost of maintaining and renewing 
permanent protective works;  

(f) the survey of any land, apparatus or works, the inspection and 
monitoring of works or the installation or removal of any temporary works 
reasonably necessary for the execution of any such works referred to in 
this Part of this Schedule; or.  

(g) any costs and expenses (including but not limited to legal expenses) 
reasonably incurred in assisting the undertaker to procure and/or secure 
any consent and entering into of any deeds and/or variations by other third 
parties required in connection with this Part of this Schedule, save that for 
the avoidance of any doubt: 

(i) the undertaker be directly responsible for the payment of all third party 
costs and expenses where the undertaker is a party to any such deeds or 
variations; and 

(ii) where the undertaker is not a party to such deeds or variations, or 
where a consent is procured or secured by UKOP, UKOP and the 
undertaker shall, acting reasonably and without unreasonable delay, 
agree the amount of third party costs and expenses that can be paid by 
UKOP to the third party and recovered from the undertaker under this 
paragraph 162(1). 

 
164 Co-
operation 164 (1) Where in consequence of the proposed construction of any part 

of the authorised works, the undertaker or UKOP requires the removal of 
apparatus under paragraph 159(2) or UKOP makes requirements for the 
protection or alteration of apparatus under paragraph 160, the undertaker 



 

 

Sub-paragraph 
(1) 

must use reasonable endeavours to co-ordinate the execution of the 
works in the interests of safety and the efficient and economic execution 
of the authorised works and taking into account the need to ensure the 
safe and efficient operation of UKOP’s  undertaking and UKOP must use 
reasonable endeavours to co-operate with the undertaker for that purpose 
including using reasonable endeavours (at the undertaker's cost) to assist 
the undertaker to procure and/or secure any consent and entering into of 
any deeds and/or variations by other third parties required in connection 
with this Part of this Schedule..  

 

Part 14: Peel NRE 

No changes have been made, however following agreement on a side agreement, it is now 
confirmed that these provisions are agreed. The version which was included in the Deadline 8 
submissions (Revisions K and L of the dDCO) is the agreed version. 

Part 16: Welsh Ministers as Strategic Highway Authority 

The Applicant notes the minor change to the wording set out in the Welsh Ministers’ submission 
accepted on 18 September 2023 [AS-082], which was already incorporated into the dDCO 
drafting and is shown the drafts submitted at Deadline 8 in paragraph 200. No change has been 
made in this document.  

Part 17:  National Highways Limited 
No changes are proposed by the Applicant from those made at Deadline 8. For the reasons set 
out in its previous submissions ([REP6-035 Appendix A], REP7- REP8037) and supported by 
the opinion of King’s Counsel [REP8-038], and as set out in response to the Rule 17 request at 
Deadline 9 in Appendix 2 of the Applicant’s response to that request, the Applicant submits that 
its drafting of these provisions should be preferred by the ExA and SoS.  

Part 18: Local highway authorities 
No changes are proposed by the Applicant. The provisions are not agreed with CWCC, please 
see the Applicant’s Deadline 8 final position statement submission [REP8-037] and the 
response to CWCC’s deadline 8 submission on this point set out Appendix 7 to the rule 17 
response submitted at Deadline 9. 
  
The Applicant has not received any mark up of these provisions from FCC.   
 
Part 19: Drainage authorities 
No changes have been made. The version which was included in the Deadline 8 submissions 
(Revisions K and L of the dDCO) is the agreed version.  

Part 20:  Exolum Pipeline System Ltd 
The Applicant notes that there are two separate issues under discussion as regards the 
application of compulsory powers and the restrictions within the protective protections. The 
first issue is the non-acquisition of their apparatus (which is agreed), and which other 
apparatus owners also have in Protective Provisions. The second issue is around the effect of 
powers on the land rights that Exolum hold; in this case the differentiator between Exolum and 
other protected parties is the difference between an easement (held by other infrastructure 
providers) and a lease right. As Exolum have a lease, the acquisition of the freehold interest 
would extinguish that. Leases cannot be created through exercise of compulsory powers. The 
wording proposed would therefore prevent the Applicant acquiring the other interests in the 
land not held by Exolum because of the consequential effect on the lease.  
Exolum’s proposed wording would prevent the Applicant from acquiring other interests in land 
without their consent – which consent is not subject to limitations as to the replacement of their 
interest but essentially could act to create a ransom situation (while the Applicant does not 
consider that to be the intention it would be the effect and is therefore unacceptable to the 
Applicant).    



 

 

 
The Applicant stresses it has no intention, need or wish to acquire Exolum’s apparatus 
however, because of the constraints of compulsory acquisition, it may be necessary to 
interfere with their lease rights as a consequence of any acquisition of the freehold 
interest.  The Applicant has proposed alternative wording that would secure that Exolum are 
granted a replacement lease, by the Applicant, on the same terms as the existing at the time 
the acquisition in effect an immediate, like for like replacement.    The Applicant has shown 
that wording as a track change to paragraph 253 below in order that, should the ExA consider 
adding such wording to be necessary, an appropriate version is provided. 
 

Paragraph Change(s) 
253  253.—(1) Regardless of any other provision in the Order or anything 

shown on the land plans or if the Order covers any Premises or interest 
in any land in which any Apparatus is placed or over which access to any 
Apparatus is enjoyed: 

(a) The undertaker must not, otherwise than by agreement with 
Exolum, acquire any Apparatus or Exolum’s rights in respect of 
Apparatus; 

(b) Where the undertaker acquires the freehold of any land in which 
Exolum holds an interest, the undertaker must afford to or secure 
for Exolum such rights in land in substitution for any right which 
would be extinguished by that acquisition (the replacement 
rights). These replacement rights must be granted upon 
substantially the same terms and conditions as the right to be 
extinguished, unless otherwise agreed between the undertaker 
and Exolum, and must be granted or put in place 
contemporaneously with the extinguishment of the right which 
they replace; 

 
 
 
The changes to the dDCO revisions K and L are: 
 

Paragraph Change(s) 

256 Where the undertaker takes temporary possession of any land or carries 
out survey works on land in respect of which Exolum has an easement, 
right, asset, interest, Apparatus or Premises: 

(a) where reasonably necessary, and provided that all health and 
safety requirements are complied with, including any 
requirements applicable to the undertaker under the 
Construction, Design and Management Regulations 2015, 
Exolum may exercise its rights to access such land: 

 
294 Paragraph deleted.  

  
Part 21:  Environment Agency 
No changes. The version which was included in the Deadline 8 submissions (Revisions K and 
L of the dDCO) is the agreed version.   
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SCHEDULE 1          Article 42 

Protective provisions 

PART 1 

Protection for electricity, gas, water and sewerage undertakers 

1. The provisions of this Part have effect unless otherwise agreed in writing between the 

undertaker and the utility undertaker in question. 

2. In this Part— 

“alternative apparatus” means alternative apparatus adequate to enable the utility undertaker in 

question to fulfil its statutory functions in a manner no less efficient than previously; 

“apparatus” means— 

(a) in the case of a utility undertaker within paragraph (a) of the definition of that term, electric 

lines or electrical plant (as defined in the Electricity Act 1989(a), belonging to or 

maintained by that licence holder; 

(b) in the case of a utility undertaker within paragraph (b) of the definition of that term, any 

mains, pipes or other apparatus belonging to or maintained by that gas transporter within 

the meaning of Part 1 of the Gas Act 1986(b) for the purposes of gas supply; 

(c) in the case of a utility undertaker within paragraph (c) of the definition of that term, mains, 

pipes or other apparatus belonging to or maintained by that water undertaker for the 

purposes of water supply; and 

(d) in the case of a utility undertaker within paragraph (d) of the definition of that term— 

(i) any drain or works vested in the sewerage undertaker under the Water Industry Act 

1991(c); and 

(ii) any sewer which is so vested or is the subject of a notice of intention to adopt given 

under section 102(4) (adoption of sewers and disposal works) of that Act or an 

agreement to adopt made under section 104 (agreements to adopt sewer, drain or 

sewerage disposal works, at future date) of that Act(d), 

and includes a sludge main, disposal main (within the meaning of section 219 (general 

interpretation) of that Act) or sewer outfall and any manholes, ventilating shafts, pumps or 

other accessories forming part of any such sewer, drain or works, 

and includes any structure in which apparatus is or is to be lodged or which gives or will give access 

to apparatus; 

“functions” includes powers and duties; 

“in” in a context referring to apparatus or alternative apparatus in land includes a reference to 

apparatus or alternative apparatus under, over or upon land; 

“plan” includes all designs, drawings, specifications, method statements, soil reports, 

programmes, calculations, risk assessments and other documents that are reasonably necessary 

properly and sufficiently to describe the works to be executed; and 

“utility undertaker” means— 

(a) any licence holder within the meaning of Part 1 of the Electricity Act 1989; 

(b) a gas transporter within the meaning of Part 1 of the Gas Act 1986; 

(c) a water undertaker within the meaning of the Water Industry Act 1991; and 

(d) a sewerage undertaker within the meaning of Part 1 of the Water Industry Act 1991, 

 
(a) 1989 c.29. 
(b) 1986 c.44. 
(c) 1991 c.56. 
(d) Section 104 was amended by section 42(3) of the Flood and Water Management Act 2010 (c.29). 



 

 

for the area of the authorised development, and in relation to any apparatus, means the 

utility undertaker to whom it belongs or by whom it is maintained. 

On street apparatus 

3. This Part does not apply to apparatus in respect of which the relations between the undertaker 

and the utility undertaker are regulated by the provisions of Part 3 (street works in England and 

Wales) of the 1991 Act. 

Acquisition of land 

4. Regardless of any provision of this Order or anything shown on the land plans, the undertaker 

must not acquire any apparatus otherwise than by agreement. 

Removal of apparatus 

5.—(1) If, in the exercise of the powers conferred by this Order, the undertaker acquires any 

interest in any land in which any apparatus is placed or requires that the utility undertaker’s 

apparatus is relocated or diverted, that apparatus must not be removed under this Part, and any right 

of a utility undertaker to maintain that apparatus in that land must not be extinguished until 

alternative apparatus has been constructed and is in operation to the reasonable satisfaction of the 

utility undertaker in question. 

(2) If, for the purpose of executing any works in, on or under any land purchased, held, 

appropriated or used under this Order, the undertaker requires the removal of any apparatus placed 

in that land, the undertaker must give to the utility undertaker in question 28 days’ written notice of 

that requirement, together with a plan of the work proposed, and of the proposed position of the 

alternative apparatus to be provided or constructed; and in that case (or if in consequence of the 

exercise of any of the powers conferred by this Order a utility undertaker reasonably needs to 

remove any of its apparatus) the undertaker must, subject to sub-paragraph (3), afford to the utility 

undertaker the necessary facilities and rights for the construction of alternative apparatus in other 

land of the undertaker and subsequently for the maintenance of that apparatus. 

(3) If alternative apparatus or any part of such apparatus is to be constructed elsewhere than in 

other land of the undertaker, or the undertaker is unable to afford such facilities and rights as are 

mentioned in sub-paragraph (2) in the land in which the alternative apparatus or part of such 

apparatus is to be constructed, the utility undertaker in question must, on receipt of a written notice 

to that effect from the undertaker, as soon as reasonably possible use reasonable endeavours to 

obtain the necessary facilities and rights in the land in which the alternative apparatus is to be 

constructed. 

(4) Any alternative apparatus to be constructed in land of the undertaker under this Part must be 

constructed in such manner and in such line or situation as may be agreed between the utility 

undertaker in question and the undertaker or in default of agreement settled by arbitration in 

accordance with article 48 (arbitration). 

(5) The utility undertaker in question must, after the alternative apparatus to be provided or 

constructed has been agreed or settled by arbitration in accordance with article 48 (arbitration), and 

after the grant to the utility undertaker of any such facilities and rights as are referred to in sub-

paragraph (2) or (3), proceed without unnecessary delay to construct and bring into operation the 

alternative apparatus and subsequently to remove any apparatus required by the undertaker to be 

removed under the provisions of this Part. 

(6) Regardless of anything in sub-paragraph (5), if the undertaker gives notice in writing to the 

utility undertaker in question that the undertaker desires itself to execute any work, or part of any 

work, in connection with the construction or removal of apparatus in any land of the undertaker, 

that work, instead of being executed by the utility undertaker, must be executed by the undertaker 

without unnecessary delay under the superintendence, if given, and to the reasonable satisfaction of 

the utility undertaker. 



 

 

(7) Nothing in sub-paragraph (6) authorises the undertaker to execute the placing, installation, 

bedding, packing, removal, connection or disconnection of any apparatus, or execute any filling 

around the apparatus (where the apparatus is laid in a trench) within 300 millimetres of the 

apparatus. 

Facilities and rights for alternative apparatus 

6.—(1) Where, in accordance with the provisions of this Part, the undertaker affords to a utility 

undertaker facilities and rights for the construction and maintenance in land of the undertaker of 

alternative apparatus in substitution for apparatus to be removed, those facilities and rights must be 

granted upon such terms and conditions as may be agreed between the undertaker and the utility 

undertaker in question or in default of agreement settled by arbitration in accordance with article 48 

(arbitration). 

(2) In settling those terms and conditions in respect of alternative apparatus to be constructed in 

or along the authorised development, the arbitrator must— 

(a) give effect to all reasonable requirements of the undertaker for ensuring the safety and 

efficient operation of the authorised development and for securing any subsequent 

alterations or adaptations of the alternative apparatus that may be required to prevent 

interference with any proposed works of the undertaker; and 

(b) so far as it may be reasonable and practicable to do so in the circumstances of the particular 

case, give effect to the terms and conditions, if any, applicable to the apparatus constructed 

in or along the authorised project for which the alternative apparatus is to be substituted. 

(3) If the facilities and rights to be afforded by the undertaker in respect of any alternative 

apparatus, and the terms and conditions subject to which those facilities and rights are to be granted, 

are in the opinion of the arbitrator less favourable on the whole to the utility undertaker in question 

than the facilities and rights enjoyed by it in respect of the apparatus to be removed and the terms 

and conditions to which those facilities and rights are subject, the arbitrator must make such 

provision for the payment of compensation by the undertaker to that utility undertaker as appears to 

the arbitrator to be reasonable having regard to all the circumstances of the particular case. 

Retained apparatus 

7.—(1) Not less than 28 days before starting the execution of any works in, on or under any land 

purchased, held, appropriated or used under this Order that are near to, or will or may affect, any 

apparatus the removal of which has not been required by the undertaker under paragraph 5(2), the 

undertaker must submit to the utility undertaker in question a plan of the works to be executed. 

(2) Those works must be executed only in accordance with the plan submitted under sub-

paragraph (1) and in accordance with such reasonable requirements as may be made in accordance 

with sub-paragraph (3) by the utility undertaker for the alteration or otherwise for the protection of 

the apparatus, or for securing access to it, and the utility undertaker is entitled to watch and inspect 

the execution of those works. 

(3) Any requirements made by a utility undertaker under sub-paragraph (2) must be made within 

a period of 21 days beginning with the date on which a plan under sub-paragraph (1) is submitted 

to it. 

(4) If a utility undertaker, in accordance with sub-paragraph (3) and in consequence of the works 

proposed by the undertaker, reasonably requires the removal of any apparatus and gives written 

notice to the undertaker of that requirement, the provisions of this Part apply as if the removal of 

the apparatus had been required by the undertaker under paragraph 5(2). 

(5) Nothing in this paragraph precludes the undertaker from submitting at any time or from time 

to time, but in no case less than 28 days before commencing the execution of any works, a new plan 

instead of the plan previously submitted, and having done so the provisions of this paragraph apply 

to and in respect of the new plan. 

(6) The undertaker is not required to comply with sub-paragraph (1) in a case of emergency but 

in that case it must give to the utility undertaker in question notice as soon as is reasonably 



 

 

practicable and a plan of those works as soon as reasonably practicable subsequently and must 

comply with sub-paragraph (2) in so far as is reasonably practicable in the circumstances. 

Expenses and costs 

8.—(1) Subject to the following provisions of this paragraph, the undertaker must repay to a utility 

undertaker the reasonable expenses agreed with the undertaker in advance and reasonably incurred 

by that utility undertaker in, or in connection with, the inspection, removal, alteration or protection 

of any apparatus or the construction of any new apparatus which may be required in consequence 

of the execution of any such works as are referred to in paragraph 5(2). 

(2) The value of any apparatus removed under the provisions of this Part must be deducted from 

any sum payable under sub-paragraph (1), that value being calculated after removal. 

(3) If in accordance with the provisions of this Part— 

(a) apparatus of better type, of greater capacity or of greater dimensions is placed in 

substitution for existing apparatus of worse type, of smaller capacity or of smaller 

dimensions; or 

(b) apparatus (whether existing apparatus or apparatus substituted for existing apparatus) is 

placed at a depth greater than the depth at which the existing apparatus was situated, 

and the placing of apparatus of that type or capacity or of those dimensions or the placing of 

apparatus at that depth, as the case may be, is not agreed by the undertaker or, in default of 

agreement, is not determined by arbitration in accordance with article 48 (arbitration) to be 

necessary then, if such placing involves cost in the construction of works under this Part exceeding 

that which would have been involved if the apparatus placed had been of the existing type, capacity 

or dimensions, or at the existing depth, as the case may be, the amount which apart from this sub-

paragraph would be payable to the utility undertaker in question by virtue of sub-paragraph (1) must 

be reduced by the amount of that excess. 

(4) For the purposes of sub-paragraph (3)— 

(a) an extension of apparatus to a length greater than the length of existing apparatus must not 

be treated as a placing of apparatus of greater dimensions than those of the existing 

apparatus; and 

(b) where the provision of a joint in a pipe or cable is agreed, or is determined to be necessary, 

the consequential provision of a jointing chamber or of a manhole must be treated as if it 

also had been agreed or had been so determined. 

(5) An amount which apart from this sub-paragraph would be payable to a utility undertaker in 

respect of works by virtue of sub-paragraph (1) must, if the works include the placing of apparatus 

provided in substitution for apparatus placed more than 7 years and 6 months earlier so as to confer 

on the utility undertaker any financial benefit by deferment of the time for renewal of the apparatus 

in the ordinary course, is to be reduced by the amount which represents that benefit. 

9.—(1) Subject to sub-paragraph (2), if by reason or in consequence of the construction of any 

such works referred to in paragraph 5(2) any damage is caused to any apparatus (other than 

apparatus the repair of which is not reasonably necessary in view of its intended removal for the 

purposes of those works) or property of a utility undertaker, or there is any interruption in any 

service provided, or in the supply of any goods, by any utility undertaker, the undertaker must— 

(a) bear and pay the cost reasonably incurred by that utility undertaker in making good such 

damage or restoring the supply; and 

(b) make reasonable compensation to that utility undertaker for any other expenses, loss, 

damages, penalty or costs incurred by the utility undertaker, 

by reason or in consequence of any such damage or interruption. 

(2) Nothing in sub-paragraph (1) imposes any liability on the undertaker with respect to any 

damage or interruption to the extent that it is attributable to the act, neglect or default of a utility 

undertaker, its officers, servants, contractors or agents. 



 

 

(3) A utility undertaker must give the undertaker reasonable notice of any such claim or demand 

and no settlement or compromise is to be made without the consent of the undertaker and, if such 

consent is withheld, the undertaker has the sole conduct of any settlement or compromise or of any 

proceedings necessary to resist the claim or demand. 

Miscellaneous 

10. Nothing in this Part affects the provisions of any enactment or agreement regulating the 

relations between the undertaker and a utility undertaker in respect of any apparatus in land 

belonging to the undertaker on the date on which this Order is made. 

PART 2 

Protection for operators of electronic communications code networks 

11. The provisions of this Part have effect unless otherwise agreed in writing between the 

undertaker and the operator in question. 

12. In this Part— 

“the 2003 Act” means the Communications Act 2003(a); 

“electronic communications apparatus” has the same meaning as in the electronic 

communications code; 

“the electronic communications code” has the same meaning as in section 106(b) (application 

of the electronic communications code) of the 2003 Act; 

“electronic communications code network” means— 

(a) so much of an electronic communications network or infrastructure system provided by an 

electronic communications code operator as is not excluded from the application of the 

electronic communications code by a direction under section 106 of the 2003 Act; and 

(b) an electronic communications network which the undertaker is providing or proposing to 

provide; 

“electronic communications code operator” means a person in whose case the electronic 

communications code is applied by a direction under section 106 of the 2003 Act; 

“infrastructure system” has the same meaning as in the electronic communications code and 

references to providing an infrastructure system are to be construed in accordance with 

paragraph 7 (infrastructure system) of that code; and 

“operator” means the operator of an electronic communications code network. 

13. The exercise of the powers conferred by article 36 (statutory undertakers) are subject to Part 

10 (undertaker’s works affecting electronic communications apparatus) of the electronic 

communications code. 

14.—(1) Subject to sub-paragraphs (2) to (4), if as a result of the authorised development or its 

construction, or of any subsidence resulting from the authorised development— 

(a) any damage is caused to any electronic communications apparatus belonging to an operator 

(other than apparatus the repair of which is not reasonably necessary in view of its intended 

removal for the purposes of the authorised development), or other property of an operator; 

or 

(b) there is any interruption in the supply of the service provided by an operator, 

the undertaker must bear and pay the cost agreed by the undertaker in advance and reasonably 

incurred by the operator in making good such damage or restoring the supply and make reasonable 

 
(a) 2003 c.21. 
(b) Section 106 was amended by section 4 of the Digital Economy Act 2017. 



 

 

compensation to that operator for any other expenses, loss, damages, penalty or costs incurred by it 

by reason, or in consequence of, any such damage or interruption. 

(2) Nothing in sub-paragraph (1) imposes any liability on the undertaker with respect to any 

damage or interruption to the extent that it is attributable to the act, neglect or default of an operator, 

its officers, servants, contractors or agents. 

(3) The operator must give the undertaker reasonable notice of any such claim or demand and no 

settlement or compromise of the claim or demand is to be made without the consent of the undertaker 

and, if such consent is withheld, the undertaker has the sole conduct of any settlement or 

compromise or of any proceedings necessary to resist the claim or demand. 

(4) Any difference arising between the undertaker and the operator under this Part must be referred 

to and settled by arbitration under article 48 (arbitration). 

(5) This Part does not apply to— 

(a) any apparatus in respect of which the relations between the undertaker and an operator are 

regulated by the provisions of Part 3 (street works in England and Wales) of the 1991 Act; 

or 

(b) any damage, or any interruption, caused by electro-magnetic interference arising from the 

construction or use of the authorised project. 

(6) Nothing in this Part affects the provisions of any enactment or agreement regulating the 

relations between the undertaker and an operator in respect of any apparatus in land belonging to 

the undertaker on the date on which this Order is made. 

PART 3 

For the protection of National Grid as electricity undertaker 

Application 

15.—(1) For the protection of National Grid as referred to in this Part of this Schedule the 

following provisions have effect, unless otherwise agreed in writing between the undertaker and 

National Grid. 

(2) Subject to sub-paragraph (3) or to the extent otherwise agreed in writing between the 

undertaker and National Grid, where the benefit of this Order is transferred or granted to another 

person under article 7 (benefit of Order) - 

(a) any agreement of the type mentioned in sub-paragraph (1) has effect as if it had been made 

between National Grid and the transferee or grantee (as the case may be); and 

(b) written notice of the transfer or grant must be given to National Grid on or before the date 

of that transfer or grant. 

(3) Sub-paragraph (2) does not apply where the benefit of the Order is transferred or granted to 

National Grid (but without prejudice to paragraph 25(3)(b) of this Part of this Schedule). 

Interpretation 

16. In this Part of this Schedule— 

“1991 Act” means the New Roads and Street Works Act 1991; 

 “acceptable credit provider” means a bank or financial institution with a credit rating that is not 

lower than: (i) “A-” if the rating is assigned by Standard & Poor’s Ratings Group or Fitch 

Ratings; and “A3” if the rating is assigned by Moody’s Investors Services Inc.; 

“acceptable insurance” means general third party liability insurance effected and maintained by 

the undertaker with a combined property damage and bodily injury limit of indemnity of not 

less than £50,000,000.00 (fifty million pounds) per occurrence or series of occurrences arising 

out of one event. Such insurance shall be maintained for the duration of the construction period 

of the authorised works; and (b) after the construction period of the authorised works in respect 



 

 

of any use and maintenance of the authorised development by or on behalf of the undertaker 

which constitute specified works and arranged with an insurer whose security/credit rating 

meets the same requirements as an “acceptable credit provider”, such insurance shall include 

(without limitation): 

(a)  a waiver of subrogation and an indemnity to principal clause in favour of National Grid;  

(b) pollution liability for third party property damage and third party bodily damage arising from 

any pollution/contamination event with a (sub)limit of indemnity of not less than 

£10,000,000.00 (ten million pounds) per occurrence or series of occurrences arising out of one 

event or £20,000,000.00 (twenty million pounds) in aggregate;  

“acceptable security” means either: 

(a) a parent company guarantee from a parent company in favour of National Grid to cover the 

undertaker’s liability to National Grid to a total liability cap of £50,000,000.00 (fifty million 

pounds) (in a form reasonably satisfactory to National Grid and where required by National 

Grid, accompanied with a legal opinion confirming the due capacity and authorisation of the 

parent company to enter into and be bound by the terms of such guarantee); or 

(b) a bank bond or letter of credit from an acceptable credit provider in favour of National Grid 

to cover the undertaker’s liability to National Grid for an amount of not less than £10,000,000.00 

(ten million pounds) per asset per event up to a total liability cap of £50,000,000.00 (fifty million 

pounds) (in a form reasonably satisfactory to National Grid); 

“alternative apparatus” means appropriate alternative apparatus to the satisfaction of National 

Grid to enable National Grid to fulfil its statutory functions in a manner no less efficient than 

previously; 

“apparatus” means any electric lines or electrical plant as defined in the Electricity Act 1989(a), 

belonging to or maintained by National Grid, together with any replacement apparatus and such 

other apparatus constructed pursuant to the Order that becomes operational apparatus of 

National Grid for the purposes of transmission, distribution and/or supply and includes any 

structure in which apparatus is or will be lodged or which gives or will give access to apparatus; 

“authorised works” has the same meaning as is given to the term “authorised development” in 

article 2(1) of this Order and includes any ancillary works as defined in article 2(1) of this Order 

and for the purposes of this Part of this Schedule includes the use and maintenance of the 

authorised works and construction of any works authorised by this Schedule; 

“commence” and “commencement” in this Part of this Schedule shall include any below ground 

surveys, monitoring, ground work operations or the receipt and erection of construction plant 

and equipment; 

“deed of consent” means a deed of consent, crossing agreement, deed of variation or new deed 

of grant agreed between the parties acting reasonably in order to vary or replace existing 

easements, agreements, enactments and other such interests so as to secure land rights and 

interests as are necessary to carry out, maintain, operate and use the apparatus in a manner 

consistent with the terms of this Part of this Schedule; 

“functions” includes powers and duties; 

“ground mitigation scheme” means a scheme approved by National Grid (such approval not to 

be unreasonably withheld or delayed) setting out the necessary measures (if any) for a ground 

subsidence event; 

“ground monitoring scheme” means a scheme for monitoring ground subsidence which sets out 

the apparatus which is to be subject to such monitoring, the extent of land to be monitored, the 

manner in which ground levels are to be monitored, the timescales of any monitoring activities 

and the extent of ground subsidence which, if exceeded, shall require the undertaker to submit 

for National Grid’s approval a ground mitigation scheme; 

“ground subsidence event” means any ground subsidence identified by the monitoring activities 

set out in the ground monitoring scheme that has exceeded the level described in the ground 

monitoring scheme as requiring a ground mitigation scheme; 

 
(a) 1989 c.29. 



 

 

“in” in a context referring to apparatus or alternative apparatus in land includes a reference to 

apparatus or alternative apparatus under, over, across, along or upon such land; 

“Incentive Deduction” means any incentive deduction National Grid Electricity Transmission 

plc receives under its electricity transmission licence which is caused by an event on its 

transmission system that causes electricity not to be supplied to a demand customer and which 

arises as a result of the authorised works; 

“maintain” and “maintenance” shall include the ability and right to do any of the following in 

relation to any apparatus or alternative apparatus of National Grid: construct, use, repair, alter, 

inspect, renew or remove the apparatus; 

“National Grid” means National Grid Electricity Transmission Plc (company number 2366977) 

whose registered office is at 1-3 Strand, London, WC2N 5EH or any successor as a licence 

holder within the meaning of Part 1 of the Electricity Act 1989;  

“NGESO” means as defined in the STC; 

“parent company” means a parent company of the undertaker acceptable to and which shall have 

been approved by National Grid acting reasonably; 

“plan” or “plans” include all designs, drawings, specifications, method statements, soil reports, 

programmes, calculations, risk assessments and other documents that are reasonably necessary 

properly and sufficiently to describe and assess the works to be executed; 

“specified works” means any of the authorised works or activities undertaken in association 

with the authorised works which 

(a) will or may be situated over, or within 15 metres measured in any direction of any apparatus 

the removal of which has not been required by the undertaker under paragraph 21(2) or 

otherwise; and/or 

(b) may in any way adversely affect any apparatus the removal of which has not been required 

by the undertaker under paragraph 21(2) or otherwise; and/or 

(c) includes any of the activities that are referred to in National Grid’s document 

“Development near overhead lines” EN43-8 and the Health and Safety Executive’s (HSE) 

Guidance Note GS6 “Avoiding Danger from Overhead Power Lines”; 

“STC” means the System Operator Transmission Owner Code prepared by the electricity 

Transmission Owners and NGESO as modified from time to time; 

“STC Claims” means any claim made under the STC against National Grid Electricity 

Transmission plc arising out of or in connection with the de-energisation (whereby no electricity 

can flow to or from the relevant system through the generator or interconnector’s equipment) of 

a generator or interconnector party solely as a result of the de-energisation of plant and apparatus 

forming part of National Grid Electricity Transmission plc’s transmission system which arises 

as a result of the authorised works; 

“Transmission Owner” means as defined in the STC; 

“undertaker” means the undertaker as defined in article 2(1) of this Order. 

On Street Apparatus 

17. Except for paragraphs 18 (Apparatus of statutory undertakers in temporarily restricted streets), 

23 (retained apparatus: protection of electricity undertaker) and 24 (expenses) of this Part of this 

Schedule, which will apply in respect of the exercise of all or any powers under the Order affecting 

the rights and apparatus of National Grid, the other provisions of this Part of this Schedule do not 

apply to apparatus in respect of which the relations between the undertaker and National Grid are 

regulated by the provisions of Part 3 of the 1991 Act. 

Apparatus of statutory undertakers in temporarily restricted streets 

18. Despite the temporary stopping up or diversion of any highway under article 14 (temporary 

restriction of use of streets), National Grid may at all times take all necessary access across any such 

highway and execute and do all such works and things in, on or under any such highway as may be 



 

 

reasonably necessary or desirable to enable it to maintain any apparatus which at the time of the 

restriction or diversion was in that highway. 

Protective works to buildings 

19.The undertaker, in the case of the powers conferred by article 22 (protective work to buildings), 

must exercise those powers so as not to obstruct or render less convenient the access to any apparatus 

without the written consent of National Grid.  

Acquisition of land 

20.—(1) Regardless of any provision in this Order or anything shown on the land plans or 

contained in the book of reference to the Order, the undertaker may not (a) appropriate or acquire 

or take temporary possession of any land or apparatus or (b) appropriate, acquire, extinguish, 

interfere with or override any easement, other interest or right and/or apparatus of National Grid 

unless agreed by National Grid. 

(2) As a condition of an agreement between the parties in sub-paragraph (1), prior to the carrying 

out of any part of the authorised works (or in such other timeframe as may be agreed between National 

Grid and the undertaker) that is subject to the requirements of this Part of this Schedule that will cause 

any conflict with or breach the terms of any easement or other legal or land interest of National Grid 

or affect the provisions of any enactment or agreement regulating the relations between National Grid 

and the undertaker in respect of any apparatus laid or erected in land belonging to or secured by the 

undertaker, the undertaker must as National Grid reasonably requires enter into such deeds of consent 

upon such terms and conditions as may be agreed between National Grid and the undertaker acting 

reasonably and which must be no less favourable on the whole to National Grid unless otherwise 

agreed by National Grid, and it will be the responsibility of the undertaker to procure and/or secure 

the consent and entering into of such deeds and variations by all other third parties with an interest in 

the land at that time who are affected by such authorised works. 

(3) Save where otherwise agreed in writing between National Grid and the undertaker, the 

undertaker and National Grid agree that where there is any inconsistency or duplication between the 

provisions set out in this Part of this Schedule relating to the relocation and/or removal of 

apparatus/including but not limited to the payment of costs and expenses relating to such relocation 

and/or removal of apparatus) and the provisions of any existing easement, rights, agreements and 

licences granted, used, enjoyed or exercised by National Grid and/or other enactments relied upon by 

National Grid as of right or other use in relation to the apparatus, then the provisions in this Schedule 

shall prevail. 

(4) Any agreement or consent granted by National Grid under paragraph 23 (Retained apparatus: 

protection of electricity undertaker) or any other paragraph of this Part of this Schedule, shall not be 

taken to constitute agreement under sub- paragraph (1). 

Removal of apparatus 

21.—(1) If, in the exercise of the powers conferred by this Order , the undertaker acquires any 

interest in or possesses temporarily any land in which any apparatus is placed, that apparatus must 

not be removed under this Part of this Schedule and any right of National Grid to maintain that 

apparatus in that land must not be extinguished until alternative apparatus has been constructed, and 

is in operation to the reasonable satisfaction of National Grid in accordance with sub- paragraph (2) 

to (5). 

(2) If, for the purpose of executing any works in, on, under or over any land purchased, held, 

appropriated or used under this Order, the undertaker requires the removal of any apparatus placed in 

that land, it must give to National Grid advance written notice of that requirement, together with a 

plan of the work proposed, and of the proposed position of the alternative apparatus to be provided or 

constructed and in that case (or if in consequence of the exercise of any of the powers conferred by 

this Order National Grid reasonably needs to remove any of its apparatus) the undertaker must, subject 

to sub-paragraph (3), secure any necessary consents for the alternative apparatus and afford to 



 

 

National Grid to its reasonable satisfaction (taking into account paragraph 22(1) below) the necessary 

facilities and rights— 

(a) for the construction of alternative apparatus in other land of or land secured by the 

undertaker; and 

(b) subsequently for the maintenance of that apparatus. 

(3) If alternative apparatus or any part of such apparatus is to be constructed elsewhere than in other 

land of or land secured by the undertaker, or the undertaker is unable to afford such facilities and 

rights as are mentioned in sub-paragraph (2) in the land in which the alternative apparatus or part of 

such apparatus is to be constructed, National Grid may in its sole discretion, on receipt of a written 

notice to that effect from the undertaker, take such steps as are reasonable in the circumstances to 

assist the undertaker to obtain the necessary facilities and rights in the land in which the alternative 

apparatus is to be constructed save that this obligation shall not extend to the requirement for National 

Grid to use its compulsory purchase powers to this end unless it elects to so do. 

(4) Any alternative apparatus to be constructed in land of or land secured by the undertaker under 

this Part of this Schedule must be constructed in such manner and in such line or situation as may be 

agreed between National Grid and the undertaker. 

(5) National Grid must, after the alternative apparatus to be provided or constructed has been agreed, 

and subject to a written diversion agreement having been entered into between the parties and the 

grant to National Grid of any such facilities and rights as are referred to in sub-paragraph (2) or (3), 

proceed without unnecessary delay to construct and bring into operation the alternative apparatus and 

subsequently to remove any apparatus required by the undertaker to be removed under the provisions 

of this Part of this Schedule. 

Facilities and rights for alternative apparatus 

22.—(1) Where, in accordance with the provisions of this Part of this Schedule, the undertaker 

affords to or secures for National Grid facilities and rights in land for the construction, use, 

maintenance and protection of alternative apparatus in substitution for apparatus to be removed, 

those facilities and rights must be granted upon such terms and conditions as may be agreed between 

the undertaker and National Grid and must be no less favourable on the whole to National Grid than 

the facilities and rights enjoyed by it in respect of the apparatus to be removed unless otherwise 

agreed by National Grid. 

(2) If the facilities and rights to be afforded by the undertaker in respect of any alternative apparatus, 

and the terms and conditions subject to which those facilities and rights are to be granted, are less 

favourable on the whole to National Grid than the facilities and rights enjoyed by it in respect of the 

apparatus to be removed and the terms and conditions to which those facilities and rights are subject 

the matter may be referred to arbitration in accordance with paragraph 29 (Arbitration) of this Part of 

this Schedule and the arbitrator must make such provision for the payment of compensation by the 

undertaker to National Grid as appears to the arbitrator to be reasonable having regard to all the 

circumstances of the particular case. 

Retained apparatus: protection of electricity undertaker 

23.—(1) Not less than 56 days before the commencement of any specified works the undertaker 

must submit to National Grid a plan of the works to be executed and seek from National Grid details 

of the underground extent of their electricity assets. 

(2) In relation to specified works, the plan to be submitted to National Grid under sub-paragraph (1) 

must include a method statement and describe— 

(a) the exact position of the works; 

(b) the level at which these are proposed to be constructed or renewed; 

(c) the manner of their construction or renewal including details of excavation, positioning of 

plant; 

(d) the position of all apparatus; 



 

 

(e) by way of detailed drawings, every alteration proposed to be made to or close to any such 

apparatus; 

(f) any intended maintenance regimes;  

(g) an assessment of risks of rise of earth issues; and 

(h) a ground monitoring scheme, where required. 

(3) In relation to any works which will or may be situated on, over, under or within 10 metres of 

any part of the foundations of an electricity tower or between any two or more electricity towers, the 

plan to be submitted under sub-paragraph (1) must, in addition to the matters set out in sub- paragraph 

(2), include a method statement describing; — 

(a) details of any cable trench design including route, dimensions, clearance to pylon 

foundations; 

(b) demonstration that pylon foundations will not be affected prior to, during and post 

construction; 

(c) details of load bearing capacities of trenches; 

(d) details of any cable installation methodology including access arrangements, jointing bays 

and backfill methodology; 

(e) a written management plan for high voltage hazard during construction and ongoing 

maintenance of any cable route; 

(f) written details of the operations and maintenance regime for any cable, including frequency 

and method of access; 

(g) assessment of earth rise potential if reasonably required by National Grid’s engineers; and 

(h) evidence that trench bearing capacity is to be designed to support overhead line 

construction traffic of at least 26 tonnes in weight. 

(4) The undertaker must not commence any works to which sub-paragraphs (2) or (3) apply until 

National Grid has given written approval of the plan so submitted. 

(5) Any approval of National Grid required under sub-paragraph (4)— 

(a) may be given subject to reasonable conditions for any purpose mentioned in sub- 

paragraphs (6) or (8); and, 

(b) must not be unreasonably withheld. 

(6) In relation to any work to which sub-paragraphs (2) or (3) apply, National Grid may require such 

modifications to be made to the plans as may be reasonably necessary for the purpose of securing its 

apparatus against interference or risk of damage, for the provision of protective works or for the 

purpose of providing or securing proper and convenient means of access to any apparatus. 

(7) Works executed under sub-paragraphs (2) or (3) must be executed in accordance with the plan, 

submitted under sub-paragraph (1) or as relevant sub-paragraph (6), as approved or as amended from 

time to time by agreement between the undertaker and National Grid and in accordance with such 

reasonable requirements as may be made in accordance with sub-paragraphs (6) or (8) by National 

Grid for the alteration or otherwise for the protection of the apparatus, or for securing access to it, and 

National Grid will be entitled to watch and inspect the execution of those works. 

(8) Where National Grid requires any protective works to be carried out by itself or by the 

undertaker (whether of a temporary or permanent nature) such protective works, inclusive of any 

measures or schemes required and approved as part of the plan approved pursuant to this paragraph, 

must be carried out to National Grid's satisfaction, , prior to the commencement of any specified works 

(or any relevant part thereof) for which protective works are required and National Grid must give 

notice of its requirement for such works within 42 days of the date of submission of a plan pursuant 

to this paragraph (except in an emergency). 

(9) If National Grid in accordance with sub-paragraphs (6) or (8) and in consequence of the works 

proposed by the undertaker, reasonably requires the removal of any apparatus and gives written notice 

to the undertaker of that requirement, paragraphs 1 to 3 and 5 to 7 apply as if the removal of the 

apparatus had been required by the undertaker under paragraph 21(2). 



 

 

(10) Nothing in this paragraph precludes the undertaker from submitting at any time or from time 

to time, but in no case less than 56 days before commencing the execution of the specified works, a 

new plan, instead of the plan previously submitted, and having done so the provisions of this paragraph 

shall apply to and in respect of the new plan. 

(11) The undertaker will not be required to comply with sub-paragraph (1) where it needs to carry 

out emergency works as defined in the 1991 Act but in that case it must give to National Grid notice 

as soon as is reasonably practicable and a plan of those works and must comply with sub-paragraphs 

(6), (7) and (8) insofar as is reasonably practicable in the circumstances and comply with sub- 

paragraph (12) at all times. 

(12) At all times when carrying out any works authorised under the Order, the undertaker must 

comply with National Grid’s policies for development near overhead lines EN43-8 and HSE’s 

guidance note 6 “Avoidance of Danger from Overhead Lines”. 

Expenses 

24.—(1) Save where otherwise agreed in writing between National Grid and the undertaker and 

subject to the following provisions of this paragraph, the undertaker must pay to National Grid 

within 30 days of receipt of an itemised invoice or claim from National Grid all charges, costs and 

expenses reasonably anticipated within the following three months or reasonably and properly 

incurred by National Grid in, or in connection with, the inspection, removal, relaying or replacing, 

alteration or protection of any apparatus or the construction of any new or alternative apparatus 

which may be required in consequence of the execution of any authorised works including without 

limitation— 

(a) any costs reasonably and properly incurred by or compensation properly paid by National 

Grid in connection with the acquisition of rights or the exercise of statutory powers for such 

apparatus including without limitation all costs incurred by National Grid as a consequence 

of National Grid; 

(i) using its own compulsory purchase powers to acquire any necessary rights under 

paragraph 21(3); or 

(ii) exercising any compulsory purchase powers in the Order transferred to or benefitting 

National Grid; 

(b) in connection with the cost of the carrying out of any diversion work or the provision of 

any alternative apparatus, where no written diversion agreement is otherwise in place; 

(c) the cutting off of any apparatus from any other apparatus or the making safe of redundant 

apparatus; 

(d) the approval of plans; 

(e) the carrying out of protective works, plus a capitalised sum to cover the cost of maintaining 

and renewing permanent protective works; 

(f) the survey of any land, apparatus or works, the inspection and monitoring of works or the 

installation or removal of any temporary works reasonably necessary in consequence of the 

execution of any such works referred to in this Part of this Schedule. 

(2) There will be deducted from any sum payable under sub-paragraph (1) the value of any apparatus 

removed under the provisions of this Part of this Schedule and which is not re-used as part of the 

alternative apparatus, that value being calculated after removal. 

(3) If in accordance with the provisions of this Part of this Schedule— 

(a) apparatus of better type, of greater capacity or of greater dimensions is placed in 

substitution for existing apparatus of worse type, of smaller capacity or of smaller 

dimensions; or 

(b) apparatus (whether existing apparatus or apparatus substituted for existing apparatus) is 

placed at a depth greater than the depth at which the existing apparatus was situated, 

and the placing of apparatus of that type or capacity or of those dimensions or the placing of 

apparatus at that depth, as the case may be, is not agreed by the undertaker or, in default of 



 

 

agreement, is not determined by arbitration in accordance with paragraph 29 (Arbitration) to be 

necessary, then, if such placing involves cost in the construction of works under this Part of this 

Schedule exceeding that which would have been involved if the apparatus placed had been of the 

existing type, capacity or dimensions, or at the existing depth, as the case may be, the amount which 

apart from this sub-paragraph would be payable to National Grid by virtue of sub-paragraph (1) will 

be reduced by the amount of that excess save to the extent that it is not possible in the circumstances 

to obtain the existing type of apparatus at the same capacity and dimensions or place at the existing 

depth in which case full costs will be borne by the undertaker. 

(4) For the purposes of sub-paragraph (3)— 

(a) an extension of apparatus to a length greater than the length of existing apparatus will not 

be treated as a placing of apparatus of greater dimensions than those of the existing 

apparatus; and 

(b) where the provision of a joint in a pipe or cable is agreed, or is determined to be necessary, 

the consequential provision of a jointing chamber or of a manhole will be treated as if it 

also had been agreed or had been so determined. 

(5) Any amount which apart from this sub-paragraph would be payable to National Grid in respect 

of works by virtue of sub-paragraph (1) will, if the works include the placing of apparatus provided 

in substitution for apparatus placed more than 7 years and 6 months earlier so as to confer on National 

Grid any financial benefit by deferment of the time for renewal of the apparatus in the ordinary course, 

be reduced by the amount which represents that benefit. 

(6) Where in accordance with sub-paragraph (1) the undertaker pays National Grid in respect of an 

itemised invoice or claim for charges, costs and expenses reasonably anticipated within the following 

three months, should there be any unspent funds after the expiry of such three month period, National 

Grid shall repay such unspent funds within 60 days of the total charges, costs and expenses actually 

reasonably and properly incurred being known by National Grid. 

Indemnity 

25.—(1) Subject to sub-paragraphs (2) and (3), if by reason or in consequence of the construction 

of any works authorised by this Part of this Schedule or in consequence of the construction, use 

maintenance or failure  of any of the authorised works by or on behalf of the undertaker or in 

consequence of any act or default of the undertaker (or any person employed or authorised by him) 

in the course of carrying out such works, including without limitation works carried out by the 

undertaker under this Part of this Schedule or any subsidence resulting from any of these works, 

any damage is caused to any apparatus or alternative apparatus (other than apparatus the repair of 

which is not reasonably necessary in view of its intended removal for the purposes of the authorised 

works) or property of National Grid, or there is any interruption in any service provided, or in the 

supply of any goods, by National Grid, or National Grid becomes liable to pay any amount to any 

third party, and provided that at all times National Grid will be under an obligation to take 

reasonable steps to mitigate its loss, the undertaker will— 

(a) bear and pay on demand accompanied by an appropriately detailed invoice or appropriately 

detailed claim from National Grid the cost reasonably and properly incurred by National 

Grid in making good such damage or restoring the supply; and 

(b) indemnify National Grid for any other expenses, loss, demands, proceedings, damages, 

claims, penalty or costs incurred by or recovered from National Grid, by reason or in 

consequence of any such damage or interruption or National Grid becoming liable to any 

third party and including STC Claims or an Incentive Deduction other than arising from 

any default of National Grid. 

(2) The fact that any act or thing may have been done by National Grid on behalf of the undertaker 

or in accordance with a plan approved by National Grid or in accordance with any requirement of 

National Grid or under its supervision will not (unless sub-paragraph (3) applies), excuse the 

undertaker from liability under the provisions of this sub-paragraph (1) unless National Grid fails to 

carry out and execute the works properly with due care and attention and in a skilful and workman 

like manner or in a manner that does not accord with the approved plan.  



 

 

(3) Nothing in sub-paragraph (1) shall impose any liability on the undertaker in respect of-  

(a) any damage or interruption to the extent that it is attributable to the neglect or default of 

National Grid, its officers, servants, contractors or agents;  

(b) any authorised works and/or any other works authorised by this Part of this Schedule 

carried out by National Grid as an assignee, transferee or lessee of the undertaker with the 

benefit of the Order pursuant to section 156 of the Planning Act 2008 or article 7 (benefit 

of the Order) subject to the proviso that once such works become apparatus (“new 

apparatus”), any authorised works yet to be executed and not falling within this sub-section 

3(b) will be subject to the full terms of this Part of this Schedule including this paragraph 

25; and/or  

(c) any indirect or consequential loss of any third party (including but not limited to loss of 

use, revenue, profit, contract, production, increased cost of working or business 

interruption) arising from any such damage or interruption, which is not reasonably 

foreseeable;   

(4) National Grid must give the undertaker reasonable notice of any such third party claim or 

demand and no settlement, admission of liability or compromise must, unless payment is required in 

connection with a statutory compensation scheme, be made without first consulting the undertaker 

and considering their representations. 

(5) National Grid must, in respect of any matter covered by the indemnity given by the undertaker 

in this paragraph, at all times act reasonably and in the same manner as it would as if settling third 

party claims on its own behalf from its own funds. 

(6) National Grid must use its reasonable endeavours to mitigate and to minimise any costs, 

expenses, loss, demands, and penalties to which the indemnity under this paragraph applies where it 

is within National Grid’s reasonable ability and control to do so and which expressly excludes any 

obligation to mitigate liability arising from third parties which is outside of National Grid’s control 

and if reasonably requested to do so by the undertaker National Grid must provide an explanation of 

how the claim has been minimised, where relevant. 

(7) Not to commence construction (and not to permit the commencement of such construction) of 

the authorised works on any land owned by National Grid or in respect of which National Grid has an 

easement or wayleave for its apparatus or any other interest or to carry out any works within 15 metres 

of National Grid’s apparatus until the following conditions are satisfied: 

(a) unless and until National Grid is satisfied acting reasonably (but subject to all necessary 

regulatory constraints) that the undertaker has first provided the acceptable security (and 

provided evidence that it shall maintain such acceptable security for the construction period 

of the authorised works from the proposed date of commencement of construction of the 

authorised works) and National Grid has confirmed the same to the undertaker in writing; 

and 

(b) unless and until National Grid is satisfied acting reasonably (but subject to all necessary 

regulatory constraints) that the undertaker has procured acceptable insurance (and provided 

evidence to National Grid that it shall maintain such acceptable insurance for the 

construction period of the authorised works from the proposed date of commencement of 

construction of the authorised works) and National Grid has confirmed the same in writing 

to the undertaker. 

(8) In the event that the undertaker fails to comply with 11(7) of this Part of this Schedule, nothing 

in this Part of this Schedule shall prevent National Grid from seeking injunctive relief (or any other 

equitable remedy) in any court of competent jurisdiction.  

Enactments and agreements 

26. Save to the extent provided for to the contrary elsewhere in this Part of this Schedule or by 

agreement in writing between National Grid and the undertaker, nothing in this Part of this Schedule 

affects the provisions of any enactment or agreement regulating the relations between the undertaker 

and National Grid in respect of any apparatus laid or erected in land belonging to the undertaker on 

the date on which this Order is made. 



 

 

Co-operation 

27.—(1) Where in consequence of the proposed construction of any part of the authorised works, 

the undertaker or National Grid requires the removal of apparatus under paragraph 21(2) or National 

Grid makes requirements for the protection or alteration of apparatus under paragraph 23, the 

undertaker must use its best endeavours to co-ordinate the execution of the works in the interests of 

safety and the efficient and economic execution of the authorised works and taking into account the 

need to ensure the safe and efficient operation of National Grid’s undertaking and National Grid 

must use its  best endeavours to co-operate with the undertaker for that purpose. 

(2) For the avoidance of doubt whenever National Grid’s consent, agreement or approval is required 

in relation to plans, documents or other information submitted by the undertaker or the taking of action 

by the undertaker, it must not be unreasonably withheld or delayed, and any action, decision, cost 

and/or expense which may be claimed under this Part of this Schedule shall at all times be subject to 

National Grid acting reasonably. 

Access 

28. If in consequence of the agreement reached in accordance with paragraph 20(1) or the powers 

granted under this Order the access to any apparatus is materially obstructed, the undertaker must 

provide such alternative means of access to such apparatus as will enable National Grid to maintain 

or use the apparatus no less effectively than was possible before such obstruction. 

Arbitration 

29. Save for differences or disputes arising under paragraph 21(2), 21(4), 22(1) and 23 any 

difference or dispute arising between the undertaker and National Grid under this Part of this 

Schedule must, unless otherwise agreed in writing between the undertaker and National Grid, be 

determined by arbitration in accordance with article 48 (arbitration). 

Notices 

30. Notwithstanding article 45 (service of notices), any plans submitted to National Grid by the 

undertaker pursuant to this Part must be submitted using the LSBUD system (https://lsbud.co.uk/) 

or to such other address as National Grid may from time to time appoint instead for that purpose 

and notify to the undertaker in writing. 

 

PART 4 

For the protection of National Grid as gas undertaker 

Application 

31.—(1) For the protection of National Gas Transmission as referred to in this Part of this 

Schedule the following provisions have effect, unless otherwise agreed in writing between the 

undertaker and National Gas Transmission. 

(2) Subject to sub-paragraph (3) or to the extent otherwise agreed in writing between the undertaker 

and National Gas Transmission, where the benefit of this Order is transferred or granted to another 

person under article 7 (benefit of Order)— 

(a) any agreement of the type mentioned in sub-paragraph (1) has effect as if it had been made 

between National Gas Transmission and the transferee or grantee (as the case may be); and 

(b) written notice of the transfer or grant must be given to National Gas Transmission on or 

before the date of that transfer or grant. 

https://lsbud.co.uk/


 

 

(3) Sub-paragraph (2) does not apply where the benefit of the Order is transferred or granted to 

National Gas Transmission (but without prejudice to paragraph 41(3)(b)of this Part of this Schedule). 

Interpretation 

32.—(1) In this Part of this Schedule— 

“1991 Act” means the New Roads and Street Works Act 1991; 

 “acceptable credit provider” means a bank or financial institution with a credit rating that is not 

lower than: “A-” if the rating is assigned by Standard & Poor’s Ratings Group or Fitch Ratings; 

and “A3” if the rating is assigned by Moody’s Investors Services Inc.; 

“acceptable insurance” means general  third party liability insurance effected and maintained 

by the undertaker with a combined property damage and bodily injury limit of indemnity of not 

less than £50,000,000.00 (fifty million pounds)  per occurrence or series of occurrences arising 

out of one event. Such insurance shall be maintained for the duration of the construction period 

of the authorised works; and (b) after the construction period of the authorised works in respect 

of any use and maintenance of the authorised development by or on behalf of the undertaker 

which constitute specified works and arranged with an insurer whose security/credit rating 

meets the same requirements as an “acceptable credit provider”, such insurance shall include 

(without limitation): 

(a) a waiver of subrogation and an indemnity to principal clause in favour of National Grid  

(b) pollution liability for third party property damage and third party bodily damage arising 

from any pollution/contamination event with a (sub)limit of indemnity of not less than 

£10,000,000.00 (ten million pounds) per occurrence or series of occurrences arising out of 

one event or £20,000,000.00 (twenty million pounds) in aggregate;  

“acceptable security” means either: 

(a) parent company guarantee from a parent company in favour of National Gas Transmission 

to cover the undertaker’s liability to National Gas Transmission to a total liability cap of 

£50,000,000.00 (fifty million pounds) (in a form reasonably satisfactory to National Gas 

Transmission and where required by National Gas Transmission, accompanied with a legal 

opinion confirming the due capacity and authorisation of the parent company to enter into 

and be bound by the terms of such guarantee); or 

(b) a bank bond or letter of credit from an acceptable credit provider in favour of National Gas 

Transmission to cover the undertaker’s liability to National Gas Transmission for an 

amount of not less than £10,000,000.00 (ten million pounds) per asset per event up to a 

total liability cap of £50,000,000.00 (fifty million pounds) (in a form reasonably 

satisfactory to National Gas Transmission); 

“alternative apparatus” means appropriate alternative apparatus to the satisfaction of National 

Gas Transmission to enable National Gas Transmission to fulfil its statutory functions in a 

manner no less efficient than previously; 

“apparatus” means any mains, pipes or other apparatus belonging to or maintained by National 

Gas Transmission for the purposes of gas supply together with any replacement apparatus and 

such other apparatus constructed pursuant to the Order that becomes operational apparatus of 

National Gas Transmission for the purposes of transmission, distribution and/or supply and 

includes any structure in which apparatus is or will be lodged or which gives or will give access 

to apparatus; 

“authorised works” has the same meaning as is given to the term “authorised development” in 

article 2(1) of this Order and includes any ancillary works as defined in article 2(1) of this Order 

and  for the purposes of this Part of this Schedule includes the use and maintenance of the 

authorised works and construction of any works authorised by this Schedule; 

“commence” and “commencement” in this Part of this Schedule shall include any below ground 

surveys, monitoring, ground work operations or the receipt and erection of construction plant 

and equipment; 



 

 

“deed of consent” means a deed of consent, crossing agreement, deed of variation or new deed 

of grant agreed between the parties acting reasonably in order to vary or replace existing 

easements, agreements, enactments and other such interests so as to secure land rights and 

interests as are necessary to carry out, maintain, operate and use the apparatus in a manner 

consistent with the terms of this Part of this Schedule; 

“functions” includes powers and duties; 

“ground mitigation scheme” means a scheme approved by National Gas Transmission (such 

approval not to be unreasonably withheld or delayed) setting out the necessary measures (if any) 

for a ground subsidence event; 

“ground monitoring scheme” means a scheme for monitoring ground subsidence which sets out 

the apparatus which is to be subject to such monitoring, the extent of land to be monitored, the 

manner in which ground levels are to be monitored, the timescales of any monitoring activities 

and the extent of ground subsidence which, if exceeded, shall require the undertaker to submit 

for National Gas Transmission’s approval a ground mitigation scheme; 

“ground subsidence event” means any ground subsidence identified by the monitoring activities 

set out in the ground monitoring scheme that has exceeded the level described in the ground 

monitoring scheme as requiring a ground mitigation scheme;  

“in” in a context referring to apparatus or alternative apparatus in land includes a reference to 

apparatus or alternative apparatus under, over, across, along or upon such land; 

“maintain” and “maintenance” shall include the ability and right to do any of the following in 

relation to any apparatus or alternative apparatus of National Gas Transmission: construct, use, 

repair, alter, inspect, renew or remove the apparatus; 

“National Gas Transmission” means National Gas Transmission plc (company number 

02006000) whose registered office is at National Grid House Warwick Technology Park, 

Gallows Hill, Warwick, CV34 6DA or any successor as a gas transporter within the meaning of 

Part 1 of the Gas Act 1986 ;  

“Network Code” means the network code prepared by National Gas Transmission pursuant to 

Standard Special Condition A11(3) of its Gas Transporter’s Licence, which incorporates the 

Uniform Network Code, as defined in Standard Special Condition A11(6) of National Gas 

Transmission's Transporters Licence, as both documents are amended from time to time;  

“Network Code Claims” means any claim made against National Gas Transmission by any 

person or loss suffered by National Gas Transmission under the Network Code arising out of or 

in connection with any failure by National Gas Transmission to make gas  available for off take 

at, or a failure to accept gas tendered for delivery from, any entry point to or exit point from the 

gas national transmission system as a result of the authorised works or any costs and/or expenses 

incurred by National Gas Transmission as a result of or in connection with, it taking action 

(including purchase or buy back of capacity)  for the purpose of managing constraint or potential 

constraint on the gas national transmission system which may arise as a result of the authorised 

works;  

 “plan” or “plans” include all designs, drawings, specifications, method statements, soil reports, 

programmes, calculations, risk assessments and other documents that are reasonably necessary 

properly and sufficiently to describe and assess the works to be executed; 

“parent company” means a parent company of the undertaker acceptable to and which shall have 

been approved by National Gas Transmission acting reasonably; 

“specified works” means any of the authorised works or activities undertaken in association 

with the authorised works which 

(a) will or may be situated over, or within 15 metres measured in any direction of any apparatus 

the removal of which has not been required by the undertaker under paragraph 37(2) or 

otherwise; and/or 

(b) may in any way adversely affect any apparatus the removal of which has not been required 

by the undertaker under paragraph 37(2) or otherwise; and/or 



 

 

(c) includes any of the activities that are referred to in paragraph 8 of T/SP/SSW/22 (National 

Gas Transmission’s policies for safe working in proximity to gas apparatus, “Specification 

for safe working in the vicinity of National Grid, High Pressure Gas pipelines and 

associated installations- requirements for third parties”; and 

“undertaker” means the undertaker as defined in article 2(1) of this Order. 

On Street Apparatus 

33. Except for paragraphs 34 (Apparatus of statutory undertakers in temporarily restricted streets),  

39 (retained apparatus: protection of gas undertaker), 40 (expenses) and 41 (indemnity) of this 

Schedule which will apply in respect of the exercise of all or any powers under the Order affecting 

the rights and apparatus of National Gas Transmission, the other provisions of this Schedule do not 

apply to apparatus in respect of which the relations between the undertaker and National Gas 

Transmission are regulated by the provisions of Part 3 of the 1991 Act. 

Apparatus of statutory undertakers in temporarily restricted streets 

34. Despite the temporary stopping up or diversion of any highway under article 14 (temporary 

restriction of use of streets), National Gas Transmission may at all times take all necessary access 

across any such highway and execute and do all such works and things in, on or under any such 

highway as may be reasonably necessary or desirable to enable it to maintain any apparatus which 

at the time of the restriction or diversion was in that highway. 

Protective works to buildings 

35.The undertaker, in the case of the powers conferred by article 22 (protective work to 

buildings), must exercise those powers so as not to obstruct or render less convenient the access to 

any apparatus without the written consent of National Gas Transmission.  

Acquisition of land 

36.—(1) Regardless of any provision in this Order or anything shown on the land plans or 

contained in the book of reference to the Order, the undertaker may not (a) appropriate or acquire 

or take temporary possession of any land or apparatus or (b) appropriate, acquire, extinguish, 

interfere with or override any easement, other interest or right and/or apparatus of National Gas 

Transmission unless agreed by National Gas Transmission. 

(2) As a condition of an agreement between the parties in sub-paragraph (1), prior to the carrying 

out of any part of the authorised works (or in such other timeframe as may be agreed between National 

Gas Transmission and the undertaker) that is subject to the requirements of this Part of this Schedule 

that will cause any conflict with or breach the terms of any easement or other legal or land interest of 

National Gas Transmission or affect the provisions of any enactment or agreement regulating the 

relations between National Gas Transmission and the undertaker in respect of any apparatus laid or 

erected in land belonging to or secured by the undertaker, the undertaker must as National Gas 

Transmission reasonably requires enter into such deeds of consent upon such terms and conditions as 

may be agreed between National Gas Transmission and the undertaker acting reasonably and which 

must be no less favourable on the whole to National Gas Transmission unless otherwise agreed by 

National Gas Transmission, and it will be the responsibility of the undertaker to procure and/or secure 

the consent and entering into of such deeds and variations by all other third parties with an interest in 

the land at that time who are affected by such authorised works. 

(3) Save where otherwise agreed in writing between National Gas Transmission and the undertaker, 

the undertaker and National Gas Transmission agree that where there is any inconsistency or 

duplication between the provisions set out in this Part of this Schedule relating to the relocation and/or 

removal of apparatus/including but not limited to the payment of costs and expenses relating to such 

relocation and/or removal of apparatus) and the provisions of any existing easement, rights, 

agreements and licences granted, used, enjoyed or exercised by National Gas Transmission and/or 

other enactments relied upon by National Gas Transmission as of right or other use in relation to the 

apparatus, then the provisions in this Schedule shall prevail. 



 

 

(4) Any agreement or consent granted by National Gas Transmission under paragraph 39 or any 

other paragraph of this Part of this Schedule, shall not be taken to constitute agreement under sub- 

paragraph (1). 

Removal of apparatus 

37.—(1) If, in the exercise of the powers conferred by this Order , the undertaker acquires any 

interest in or possesses temporarily any land in which any apparatus is placed, that apparatus must 

not be removed under this Part of this Schedule and any right of National Gas Transmission to 

maintain that apparatus in that land must not be extinguished until alternative apparatus has been 

constructed, and is in operation to the reasonable satisfaction of National Gas Transmission in 

accordance with sub- paragraph (2) to (5). 

(2) If, for the purpose of executing any works in, on, under or over any land purchased, held, 

appropriated or used under this Order, the undertaker requires the removal of any apparatus placed in 

that land, it must give to National Gas Transmission advance written notice of that requirement, 

together with a plan of the work proposed, and of the proposed position of the alternative apparatus 

to be provided or constructed and in that case (or if in consequence of the exercise of any of the powers 

conferred by this Order National Gas Transmission reasonably needs to remove any of its apparatus) 

the undertaker must, subject to sub-paragraph (3), secure any necessary consents for the alternative 

apparatus and afford to National Gas Transmission to its reasonable satisfaction (taking into account 

paragraph 38(1) below) the necessary facilities and rights— 

(a) for the construction of alternative apparatus in other land of or land secured by the 

undertaker; and 

(b) subsequently for the maintenance of that apparatus. 

(3) If alternative apparatus or any part of such apparatus is to be constructed elsewhere than in other 

land of or land secured by the undertaker, or the undertaker is unable to afford such facilities and 

rights as are mentioned in sub-paragraph (2) in the land in which the alternative apparatus or part of 

such apparatus is to be constructed, National Gas Transmission may, in its sole discretion, on receipt 

of a written notice to that effect from the undertaker, take such steps as are reasonable in the 

circumstances to assist the undertaker to obtain the necessary facilities and rights in the land in which 

the alternative apparatus is to be constructed save that this obligation shall not extend to the 

requirement for National Gas Transmission to use its compulsory purchase powers to this end unless 

it elects to so do. 

(4) Any alternative apparatus to be constructed in land of or land secured by the undertaker under 

this Part of this Schedule must be constructed in such manner and in such line or situation as may be 

agreed between National Gas Transmission and the undertaker. 

(5) National Gas Transmission must, after the alternative apparatus to be provided or constructed 

has been agreed, and subject to a written diversion agreement having been entered into between the 

parties and the grant to National Gas Transmission of any such facilities and rights as are referred to 

in sub-paragraph (2) or (3), proceed without unnecessary delay to construct and bring into operation 

the alternative apparatus and subsequently to remove any apparatus required by the undertaker to be 

removed under the provisions of this Part of this Schedule. 

Facilities and rights for alternative apparatus 

38.—(1) Where, in accordance with the provisions of this Part of this Schedule, the undertaker 

affords to or secures for National Gas Transmission facilities and rights in land for the construction, 

use, maintenance and protection of alternative apparatus in substitution for apparatus to be removed, 

those facilities and rights must be granted upon such terms and conditions as may be agreed between 

the undertaker and National Gas Transmission and must be no less favourable on the whole to 

National Gas Transmission than the facilities and rights enjoyed by it in respect of the apparatus to 

be removed unless otherwise agreed by National Gas Transmission. 

(2) If the facilities and rights to be afforded by the undertaker in respect of any alternative apparatus, 

and the terms and conditions subject to which those facilities and rights are to be granted, are less 

favourable on the whole to National Gas Transmission than the facilities and rights enjoyed by it in 



 

 

respect of the apparatus to be removed and the terms and conditions to which those facilities and rights 

are subject the matter may be referred to arbitration in accordance with paragraph 45 (Arbitration) of 

this Part of this Schedule and the arbitrator must make such provision for the payment of compensation 

by the undertaker to National Gas Transmission as appears to the arbitrator to be reasonable having 

regard to all the circumstances of the particular case. 

Retained apparatus: protection of gas undertaker 

39.—(1) Not less than 56 days before the commencement of any specified works the undertaker 

must submit to National Gas Transmission a plan and, if reasonably required by National Gas 

Transmission, a ground monitoring scheme in respect of those works.  

(2) In relation to specified works, the plan to be submitted to National Gas Transmission under sub-

paragraph (1) must include a method statement and describe—  

(a) the exact position of the works;  

(b) the level at which these are proposed to be constructed or renewed;  

(c) the manner of their construction or renewal including details of excavation, positioning of 

plant etc;  

(d) the position of all apparatus;  

(e) by way of detailed drawings, every alteration proposed to be made to or close to any such 

apparatus; and  

(f) any intended maintenance regimes.  

(3) The undertaker must not commence any works to which sub-paragraphs (1) and (2) apply until 

National Gas Transmission has given written approval of the plan so submitted.  

(4) Any approval of National Gas Transmission required under sub-paragraph (3)—  

(a) may be given subject to reasonable conditions for any purpose mentioned in sub-paragraphs 

(5) or (7); and,  

(b) must not be unreasonably withheld.  

(5) In relation to any work to which sub-paragraphs (1) and/or (2) apply, National Gas Transmission 

may require such modifications to be made to the plans as may be reasonably necessary for the purpose 

of securing its apparatus against interference or risk of damage for the provision of protective works 

or for the purpose of providing or securing proper and convenient means of access to any apparatus.  

(6) Works executed under sub-paragraphs (1) or (2) must be executed in accordance with the plan, 

submitted under sub-paragraph (1) or as relevant sub paragraph (5), as approved or as amended from 

time to time by agreement between the undertaker and National Gas Transmission and in accordance 

with such reasonable requirements as may be made in accordance with sub-paragraphs (5) or (7) by 

National Gas Transmission for the alteration or otherwise for the protection of the apparatus, or for 

securing access to it, and National Gas Transmission will be entitled to watch and inspect the 

execution of those works.  

(7) Where National Gas Transmission requires any protective works to be carried out by itself or by 

the undertaker (whether of a temporary or permanent nature) such protective works, inclusive of any 

measures or schemes required and approved as part of the plan approved pursuant to this paragraph, 

must be carried out to National Gas Transmission’s satisfaction, , prior to the commencement of any 

specified works for which protective works are required and National Gas Transmission must give 

notice of its requirement for such works within 42 days of the date of submission of a plan pursuant 

to this paragraph (except in an emergency).  

(8) If National Gas Transmission in accordance with sub-paragraphs (5) or (7) and in consequence 

of the works proposed by the undertaker, reasonably requires the removal of any apparatus and gives 

written notice to the undertaker of that requirement, paragraphs 31 to 33 and 35 to 37 apply as if the 

removal of the apparatus had been required by the undertaker under paragraph 37(2).  

(9) Nothing in this paragraph precludes the undertaker from submitting at any time or from time to 

time, but in no case less than 56 days before commencing the execution of the specified works, a new 



 

 

plan, instead of the plan previously submitted, and having done so the provisions of this paragraph 

will apply to and in respect of the new plan.  

(10) The undertaker will not be required to comply with sub-paragraph (1) where it needs to carry 

out emergency works as defined in the 1991 Act but in that case it must give to National Gas 

Transmission notice as soon as is reasonably practicable and a plan of those works and must comply 

with sub-paragraphs (5), (6) and (7) insofar as is reasonably practicable in the circumstances and 

comply with sub-paragraph (11) at all times.  

(11) At all times when carrying out any works authorised under the Order the undertaker must 

comply with National Gas Transmission’s policies for safe working in proximity to gas apparatus 

“Specification for safe working in the vicinity of National Grid, High pressure Gas pipelines and 69 

associated installation requirements for third parties T/SP/SSW22” and HSE’s “HS(~G)47 Avoiding 

Danger from underground services”.  

(12) As soon as reasonably practicable after any ground subsidence event attributable to the 

authorised development the undertaker must implement an appropriate ground mitigation scheme save 

that National Gas Transmission retains the right to carry out any further necessary protective works 

for the safeguarding of its apparatus and can recover any such costs in line with paragraph 40.  

Expenses 

40.—(1) Save where otherwise agreed in writing between National Gas Transmission and the 

undertaker and subject to the following provisions of this paragraph, the undertaker must pay to 

National Gas Transmission within 30 days of receipt of an itemised invoice or claim from National 

Gas Transmission all charges, costs and expenses reasonably anticipated within the following three 

months or reasonably and properly incurred by National Gas Transmission in, or in connection with, 

the inspection, removal, relaying or replacing, alteration or protection of any apparatus or the 

construction of any new or alternative apparatus which may be required in consequence of the 

execution of any authorised works including without limitation— 

(a) any costs reasonably and properly incurred by or compensation properly paid by National 

Gas Transmission in connection with the acquisition of rights or the exercise of statutory 

powers for such apparatus including without limitation all costs incurred by National Gas 

Transmission as a consequence of National Gas Transmission; 

(i) using its own compulsory purchase powers to acquire any necessary rights under 

paragraph 37(3); or 

(ii) exercising any compulsory purchase powers in the Order transferred to or benefitting 

National Gas Transmission; 

(b) in connection with the cost of the carrying out of any diversion work or the provision of 

any alternative apparatus, where no written diversion agreement is otherwise in place; 

(c) the cutting off of any apparatus from any other apparatus or the making safe of redundant 

apparatus; 

(d) the approval of plans; 

(e) the carrying out of protective works, plus a capitalised sum to cover the cost of maintaining 

and renewing permanent protective works; 

(f) the survey of any land, apparatus or works, the inspection and monitoring of works or the 

installation or removal of any temporary works reasonably necessary in consequence of the 

execution of any such works referred to in this Part of this Schedule. 

(2) There will be deducted from any sum payable under sub-paragraph (1) the value of any apparatus 

removed under the provisions of this Part of this Schedule and which is not re-used as part of the 

alternative apparatus, that value being calculated after removal. 

(3) If in accordance with the provisions of this Part of this Schedule— 

(a) apparatus of better type, of greater capacity or of greater dimensions is placed in 

substitution for existing apparatus of worse type, of smaller capacity or of smaller 

dimensions; or 



 

 

(b) apparatus (whether existing apparatus or apparatus substituted for existing apparatus) is 

placed at a depth greater than the depth at which the existing apparatus was situated, 

and the placing of apparatus of that type or capacity or of those dimensions or the placing of 

apparatus at that depth, as the case may be, is not agreed by the undertaker or, in default of 

agreement, is not determined by arbitration in accordance with paragraph 45  (Arbitration) to be 

necessary, then, if such placing involves cost in the construction of works under this Part of this 

Schedule exceeding that which would have been involved if the apparatus placed had been of the 

existing type, capacity or dimensions, or at the existing depth, as the case may be, the amount which 

apart from this sub-paragraph would be payable to National Gas Transmission by virtue of sub-

paragraph (1) will be reduced by the amount of that excess save to the extent that it is not possible 

in the circumstances to obtain the existing type of apparatus at the same capacity and dimensions or 

place at the existing depth in which case full costs will be borne by the undertaker. 

(4) For the purposes of sub-paragraph (3)— 

(a) an extension of apparatus to a length greater than the length of existing apparatus will not 

be treated as a placing of apparatus of greater dimensions than those of the existing 

apparatus; and 

(b) where the provision of a joint in a pipe or cable is agreed, or is determined to be necessary, 

the consequential provision of a jointing chamber or of a manhole will be treated as if it 

also had been agreed or had been so determined. 

(5) Any amount which apart from this sub-paragraph would be payable to National Gas 

Transmission  in respect of works by virtue of sub-paragraph (1) will, if the works include the placing 

of apparatus provided in substitution for apparatus placed more than 7 years and 6 months earlier so 

as to confer on National Gas Transmission any financial benefit by deferment of the time for renewal 

of the apparatus in the ordinary course, be reduced by the amount which represents that benefit. 

(6) Where in accordance with sub-paragraph (1) the undertaker pays National Gas Transmission in 

respect of an itemised invoice or claim for charges, costs and expenses reasonably anticipated within 

the following three months, should there be any unspent funds after the expiry of such three month 

period National Gas Transmission shall repay such unspent funds within 60 days of the total charges, 

costs and expenses actually reasonably and properly incurred being known, and include an itemised 

accounting of the charges, costs and expenses reasonably and properly incurred for the three months 

following the issue of the itemised invoice or claim. 

Indemnity 

41.—(1) Subject to sub-paragraphs (2) and (3), if by reason or in consequence of the construction 

of any works authorised by this Part of this Schedule or in consequence of the construction, use 

maintenance or failure  of any of the authorised works by or on behalf of the undertaker or in 

consequence  of any act or default of the undertaker (or any person employed or authorised by 

him) in the course of carrying out such works, including without limitation works carried out by 

the undertaker under this Part of this Schedule or any subsidence resulting from any of these works, 

any damage is caused to any apparatus or alternative apparatus (other than apparatus the repair of 

which is not reasonably necessary in view of its intended removal for the purposes of the authorised 

works) or property of National Gas Transmission, or there is any interruption in any service 

provided, or in the supply of any goods or energy, by National Gas Transmission, or National Gas 

Transmission becomes liable to pay any amount to any third party, and provided that at all times 

National Gas Transmission will be under an obligation to take reasonable steps to mitigate its loss, 

the undertaker will— 

(a) bear and pay on demand accompanied by an appropriately detailed invoice or appropriately 

detailed claim from National Gas Transmission the cost reasonably and properly incurred 

by National Gas Transmission in making good such damage or restoring the supply; and 

(b) indemnify National Gas Transmission for any other expenses, loss, demands, proceedings, 

damages, claims, penalty or costs incurred by or recovered from National Gas 

Transmission, by reason or in consequence of any such damage or interruption or National 

Gas Transmission becoming liable to any third party and including Network Code Claims 

other than arising from any default of National Gas Transmission. 



 

 

(2) The fact that any act or thing may have been done by National Gas Transmission on behalf of 

the undertaker or in accordance with a plan approved by National Gas Transmission or in accordance 

with any requirement of National Gas Transmission or under its supervision will not (unless sub-

paragraph (3) applies), excuse the undertaker from liability under the provisions of this sub-paragraph 

(1) unless National Gas Transmission fails to carry out and execute the works properly with due care 

and attention and in a skilful and workman like manner or in a manner that does not accord with the 

approved plan.  

(3) Nothing in sub-paragraph (1) shall impose any liability on the undertaker in respect of-  

(a) any damage or interruption to the extent that it is attributable to the neglect or default of 

National Gas Transmission, its officers, servants, contractors or agents;  

(b) any authorised works and/or any other works authorised by this Part of this Schedule 

carried out by National Gas Transmission as an assignee, transferee or lessee of the 

undertaker with the benefit of the Order pursuant to section 156 of the Planning Act 2008 

or article (benefit of the Order) subject to the proviso that once such works become 

apparatus (“new apparatus”), any authorised works yet to be executed and not falling within 

this sub-section 3(b) will be subject to the full terms of this Part of this Schedule including 

this paragraph 41; and/or  

(c) any indirect or consequential loss of any third party (including but not limited to loss of 

use, revenue, profit, contract, production, increased cost of working or business 

interruption) arising from any such damage or interruption, which is not reasonably 

foreseeable;   

(4) National Gas Transmission must give the undertaker reasonable notice of any such third party 

claim or demand and no settlement, admission of liability or compromise must, unless payment is 

required in connection with a statutory compensation scheme, be made without first consulting the 

undertaker and considering their representations. 

(5) National Gas Transmission must, in respect of any matter covered by the indemnity given by 

the undertaker in this paragraph, at all times act reasonably and in the same manner as it would as if 

settling third party claims on its own behalf from its own funds. 

(6) National Gas Transmission must use its reasonable endeavours to mitigate and to minimise any 

costs, expenses, loss, demands, and penalties to which the indemnity under this paragraph applies 

where it is within National Gas Transmission’s reasonable ability and control to do so and which 

expressly excludes any obligation to mitigate liability arising from third parties which is outside of 

National Gas Transmission’s control and if reasonably requested to do so by the undertaker National 

Gas Transmission must provide an explanation of how the claim has been minimised, where relevant. 

(7) Not to commence construction (and not to permit the commencement of such construction) of 

the authorised works on any land owned by National Gas Transmission or in respect of which National 

Gas Transmission has an easement or wayleave for its apparatus or any other interest or to carry out 

any works within 15 metres of National Gas Transmission’s apparatus until the following conditions 

are satisfied: 

(a) unless and until National Gas Transmission is satisfied acting reasonably (but subject to all 

necessary regulatory constraints) that the undertaker has first provided the acceptable 

security (and provided evidence that it shall maintain such acceptable security for the 

construction period of the authorised works from the proposed date of commencement of 

construction of the authorised works) and National Gas Transmission has confirmed the 

same to the undertaker in writing; and 

(b) unless and until National Gas Transmission is satisfied acting reasonably (but subject to all 

necessary regulatory constraints) that the undertaker has procured acceptable insurance 

(and provided evidence to National Gas Transmission that it shall maintain such acceptable 

insurance for the construction period of the authorised works from the proposed date of 

commencement of construction of the authorised works) and National Gas Transmission 

has confirmed the same in writing to the undertaker. 

(8) In the event that the undertaker fails to comply with 11(7) of this Part of this Schedule, nothing 

in this Part of this Schedule shall prevent National Gas Transmission from seeking injunctive relief 

(or any other equitable remedy) in any court of competent jurisdiction.  



 

 

Enactments and agreements 

42. Save to the extent provided for to the contrary elsewhere in this Part of this Schedule or by 

agreement in writing between National Gas Transmission and the undertaker, nothing in this Part of 

this Schedule affects the provisions of any enactment or agreement regulating the relations between 

the undertaker and National Gas Transmission in respect of any apparatus laid or erected in land 

belonging to the undertaker on the date on which this Order is made. 

Co-operation 

43.—(1) Where in consequence of the proposed construction of any part of the authorised works, 

the undertaker or National Gas Transmission requires the removal of apparatus under paragraph 

7(2) or National Gas Transmission makes requirements for the protection or alteration of apparatus 

under paragraph 39, the undertaker must use its best endeavours to co-ordinate the execution of the 

works in the interests of safety and the efficient and economic execution of the authorised works 

and taking into account the need to ensure the safe and efficient operation of National Gas 

Transmission’s undertaking and National Gas Transmission must use its best endeavours to co-

operate with the undertaker for that purpose. 

(2) For the avoidance of doubt whenever National Gas Transmission’s consent, agreement or 

approval is required in relation to plans, documents or other information submitted by the undertaker 

or the taking of action by the undertaker, it must not be unreasonably withheld or delayed, and any 

action, decision, cost and/or expense which may be claimed under this Part of this Schedule shall at 

all times be subject to National Gas Transmission acting reasonably. 

Access 

44. If in consequence of the agreement reached in accordance with paragraph 36(1) or the powers 

granted under this Order the access to any apparatus is materially obstructed, the undertaker must 

provide such alternative means of access to such apparatus as will enable National Gas Transmission 

to maintain or use the apparatus no less effectively than was possible before such obstruction. 

Arbitration 

45. Save for differences or disputes arising under paragraph 37(2), 37(4), 38(1) and 39 any 

difference or dispute arising between the undertaker and National Gas Transmission under this Part 

of this Schedule must, unless otherwise agreed in writing between the undertaker and National Gas 

Transmission, be determined by arbitration in accordance with article 48 (arbitration). 

Notices 

46. Notwithstanding article 45 (service of notices), any plans submitted to National Gas 

Transmission by the undertaker pursuant to this Part must be submitted to https://lsbud.co.uk/ or 

such other address as National Gas Transmission may from time to time appoint instead for that 

purpose and notify to the undertaker in writing. 

PART 5 

For the protection of Cadent Gas Limited 

Application 

47. For the protection of Cadent the following provisions will, unless otherwise agreed in writing 

between the undertaker and Cadent, have effect. 

https://lsbud.co.uk/


 

 

Interpretation 

48. In this Part of this Schedule— 

“alternative apparatus” means appropriate alternative apparatus to the reasonable satisfaction of 

Cadent to enable Cadent to fulfil its statutory functions in a manner no less efficient than 

previously; 

“apparatus” means any gas mains, pipes, pressure governors, ventilators, cathodic protections, 

cables or other apparatus belonging to or maintained by Cadent for the purposes of Cadent’s 

undertaking together with any replacement apparatus and such other apparatus constructed 

pursuant to this Order that becomes operational apparatus of Cadent for the purposes of Cadent’s 

undertaking and includes any structure in which apparatus is or will be lodged or which gives 

or will give access to apparatus; 

“authorised development” has the same meaning as is given in article 2(1) of the Order and 

includes any associated development authorised by the Order and for the purposes of this Part 

of this Schedule includes the use and maintenance of the authorised development and 

construction of any works authorised by this Schedule 

“Cadent” means Cadent Gas Limited and includes its successors in title or any successor as a 

gas transporter within the meaning of Part 1 of the Gas Act 1986; 

“Cadent’s undertaking” means the rights, duties and obligations of Cadent Gas Limited as a 

public gas transporter within the meaning of Section 7 of the Gas Act 1986 (as amended by the 

Gas Act 1995); 

“commence” and “commencement” means carry out a material operation, as defined in section 

155 of the 2008 Act (which explains when development begins), comprised in or for the 

purposes of the authorised development including (but not limited to) any below ground 

surveys, monitoring, work operations, remedial work in respect of any contamination or other 

adverse ground condition, the erection of construction plant and equipment, other than erection 

of fencing to site boundaries or marking out of site boundaries, installation of amphibian and 

reptile fencing, or environmental mitigation measures, and “commencement”, “commenced” 

and cognate expressions are to be construed accordingly;  

“deed of consent” means a deed of consent, crossing agreement, deed of variation or new deed 

of grant agreed between the parties acting reasonably in order to vary or replace existing 

easements, agreements, enactments and other such interests so as to secure land rights and 

interests as are necessary to carry out, maintain, operate and use the apparatus in a manner 

consistent with the terms of this Part of this Schedule; 

“facilities and rights” for construction and for maintenance include any appropriate working 

areas required to reasonably and safely undertake that construction or maintenance, and any 

necessary rights of access; 

“functions” includes powers and duties; 

“ground mitigation scheme” means a scheme approved by Cadent (such approval not to be 

unreasonably withheld or delayed) setting out the necessary measures (if any) for a ground 

subsidence event; 

“ground monitoring scheme” means a scheme for monitoring ground subsidence which sets out 

the apparatus which is to be subject to such monitoring, the extent of land to be monitored, the 

manner in which ground levels are to be monitored, the timescales of any monitoring activities 

and the extent of ground subsidence which, if exceeded, shall require the undertaker to submit 

for Cadent’s approval a ground mitigation scheme; 

“ground subsidence event” means any ground subsidence identified by the monitoring activities 

set out in the ground monitoring scheme that has exceeded the level described in the ground 

monitoring scheme as requiring a ground mitigation scheme; 

“in” in a context referring to apparatus or alternative apparatus in land includes a reference to 

apparatus or alternative apparatus under, over, across, along or upon such land; 

“maintain” and “maintenance” have effect as if Cadent’s existing apparatus was authorised 

development and as if the term maintain includes protect and use; 



 

 

“parent company” means a parent company of the undertaker acceptable to Cadent and which 

shall have been approved by Cadent acting reasonably; 

“plan” or “plans” include all designs, drawings, specifications, method statements, soil reports, 

programmes, calculations, risk assessments and other documents that are reasonably necessary 

properly and sufficiently to describe and assess the works to be executed; 

“protective works” means the underpinning, strengthening and any other works the purpose of 

which is to prevent damage to or interference with Cadent’s apparatus that may be caused by 

the carrying out, maintenance or use of the authorised development;  

“rights” includes restrictive covenants and, in relation to decommissioned apparatus, the 

surrender of rights, release of liabilities and transfer of decommissioned apparatus; and 

“specified works” means any of the authorised development or activities (including 

maintenance) undertaken in association with the authorised development which— 

(a) will or may be situated over, or within 15 metres measured in any direction of any apparatus 

the removal of which has not been required by the undertaker under sub-paragraph 53(2) or 

otherwise; or 

(b) may in any way adversely affect any apparatus the removal of which has not been required 

by the undertaker under sub-paragraph 53(2) or otherwise. 

On Street apparatus 

49.—(1) This Schedule does not apply to apparatus in respect of which the relations between the 

undertaker and Cadent are regulated by the provisions of Part 3 of the 1991 Act, except for— 

(a) paragraphs 50, 55, and 57; and 

(b) where sub-paragraph (2) applies, paragraphs 53 and 54. 

(2) This sub-paragraph applies where any apparatus is diverted from an alignment within the 

existing adopted public highway but not wholly replaced within the existing public highway, 

notwithstanding that any diversion may be carried out under the provisions of Part 3 of the 1991 

Act. 

(3) The Protective Provisions in this Part of this Schedule apply and take precedence over article 

36 (statutory undertakers) and 37 (recovery of costs of new connections) of the Order which shall 

not apply to Cadent.  

Apparatus of Cadent in stopped up streets 

50.—(1) Where any street is stopped up under article 13 (temporary restriction of public rights of 

way), 14 (temporary restriction of use of streets), or Schedule 5 (streets to be temporarily stopped 

up or restricted), if Cadent has any apparatus in the street or accessed via that street Cadent is entitled 

to the same rights in respect of such apparatus as it enjoyed immediately before the stopping up and 

the undertaker must grant to Cadent, or procure the granting to Cadent of, legal easements 

reasonably satisfactory to Cadent in respect of such apparatus and access to it prior to the stopping 

up of any such street or highway, but nothing in this paragraph shall affect any right of the undertaker 

or of Cadent to require the removal of that apparatus under paragraph 53. 

(2) Subject to sub-paragraph (3) below, and notwithstanding the temporary alteration, diversion 

or restriction  of use of any street under the powers of article 13 (temporary restriction of public 

rights of way), 14 (temporary restriction of use of streets), or Schedule 5 (streets to be temporarily 

stopped up or restricted), Cadent will be at liberty at all times and at Cadent’s own risk to take 

reasonable access across any such street and to execute and do all such works and things in, upon 

or under any such street as it would have been entitled to do immediately before such temporary 

alteration, diversion or restriction in respect of any apparatus which at the time of the stopping up 

or diversion was in that street. 

(3) In taking access pursuant to sub-paragraph (2) above, Cadent must: 

(a) Comply with any plans produced by the undertaker pursuant to its obligations under the 

Construction (Design and Management) Regulations 2015; and  



 

 

(b) Comply with all relevant health and safety legislation, guidance, protocols and procedures.  

Protective works to buildings 

51.—(1) The undertaker must exercise the powers conferred by article 22 (protective work to 

buildings) so as not to obstruct or render less convenient the access to any apparatus without the 

written consent of Cadent (such consent not to be unreasonably withheld or delayed) and if by reason 

of the exercise of those powers any damage to any apparatus (other than apparatus the repair of 

which is not reasonably necessary in the view of its intended removal or abandonment) or property 

of Cadent or any interruption in the supply of gas by Cadent, as the case may be, is caused, the 

undertaker must bear and pay on demand the cost reasonably incurred by Cadent in making good 

such damage or restoring the supply; and, subject to sub-paragraph (2), shall- 

(a)  

(a) pay compensation to Cadent for any reasonable loss sustained by it; and 

(b) indemnify Cadent against all claims, demands, proceedings, reasonable costs, damages and 

expenses which may be made or taken against or recovered from or incurred by Cadent, by 

reason of any such damage or interruption provided that at all times Cadent will be under 

an obligation to take all reasonable steps to mitigate its loss. 

(2) Nothing in this paragraph imposes any liability on the undertaker with respect to any damage 

or interruption to the extent that such damage or interruption is attributable to the act, neglect or 

default of Cadent or its contractors or workmen; and Cadent will give to the undertaker reasonable 

notice of any claim or demand as aforesaid and no settlement, admission of liability or compromise 

thereof shall be made by Cadent, save in respect of any payment requirement under a statutory 

compensation scheme, without first consulting the undertaker and giving the undertaker an 

opportunity to make representations as to the claim or demand. 

Acquisition of land 

52.—(1) Regardless of any provision in this Order or anything shown on the land plans or 

contained in the book of reference to the Order, the undertaker may not appropriate or acquire from 

Cadent any interest in land or appropriate, acquire, extinguish, interfere with or override any 

easement or other interest in land of Cadent otherwise than by agreement. 

(2) As a condition of agreement between the parties in sub-paragraph (1), prior to the carrying out 

or maintenance of any part of the authorised development (or in such other timeframe as may be 

agreed between Cadent and the undertaker) that is subject to the requirements of this Part of this 

Schedule that will cause any conflict with or breach the terms of any easement or other legal or land 

interest of Cadent or affect the provisions of any enactment or agreement regulating the relations 

between Cadent and the undertaker in respect of any apparatus laid or erected in land belonging to 

or secured by the undertaker, the undertaker must as Cadent reasonably requires enter into such 

deeds of consent upon such terms and conditions as may be agreed between Cadent and the 

undertaker acting reasonably and which must be no less favourable on the whole to Cadent unless 

otherwise agreed by Cadent, and it will be the responsibility of the undertaker to procure or secure 

the consent to and entering into of such deeds and variations by all other third parties with an interest 

in the land at that time who are affected by such authorised development or maintenance thereof. 

(3) The undertaker and Cadent agree that where there is any inconsistency or duplication between 

the provisions set out in this Part of this Schedule relating to the relocation or removal of apparatus, 

including but not limited to the payment of costs and expenses relating to such relocation or removal 

of apparatus and the provisions of any existing easement, rights, agreements and licences granted, 

used, enjoyed or exercised by Cadent and other enactments relied upon by Cadent as of right or 

other use in relation to the apparatus, then the provisions in this Schedule prevail. 

(4) Any agreement or consent granted by Cadent under paragraph 55 or any other paragraph of 

this Part of this Schedule, is not to be taken to constitute agreement under sub-paragraph (1). 

(5) As a condition of an agreement under sub-paragraph (1) that involves de-commissioned 

apparatus being left in situ Cadent must use reasonable endeavours to surrender its easement or 

other interest in land in respect of such decommissioned apparatus to the reversionary landowner.  



 

 

If Cadent is not released by the reversionary landowner from all liabilities in respect of such de-

commissioned apparatus the undertaker shall take on such liabilities in respect of such de-

commissioned apparatus from the date of such surrender.     

(6) Where an undertaker acquires land which is subject to any Cadent right or interest (including, 

without limitation, easements and agreements relating to rights or other interests) and the provisions 

of paragraph 53 do not apply, the undertaker must, unless Cadent agrees otherwise— 

(a) retain any notice of Cadent’s easement, right or other interest on the title to the relevant land 

when registering the undertaker’s title to such acquired land; and 

(b) (where no such notice of Cadent’s easement, right or other interest exists in relation to such 

acquired land or any such notice is registered only on the Land Charges Register) include 

(with its application to register title to the undertaker’s interest in such acquired land at the 

Land Registry) a notice of Cadent’s easement, right or other interest in relation to such 

acquired land. 

Removal of apparatus 

53.—(1) If, in the exercise of the powers conferred by this Order, including pursuant to any 

agreement reached in accordance with paragraph 52, the undertaker acquires any interest in any land 

in which any apparatus is placed, that apparatus must not be decommissioned or removed and any 

right of Cadent to maintain that apparatus in that land must not be extinguished or interfered with 

until alternative apparatus has been constructed, is in operation, and the facilities and rights referred 

to in sub-paragraph (2) have been provided, to the reasonable satisfaction of Cadent and in 

accordance with sub-paragraphs (2) to (5) inclusive. 

(2) If, for the purpose of executing any works in, on, under or over any land purchased, held, 

appropriated or used under this Order, the undertaker requires the removal of any apparatus placed 

in that land, it must give to Cadent advance written notice of that requirement, together with a plan 

and section of the work proposed, and of the proposed position of the alternative apparatus to be 

provided or constructed and in that case (or if in consequence of the exercise of any of the powers 

conferred by this Order Cadent reasonably needs to move or remove any of its apparatus) the 

undertaker must afford to Cadent to its reasonable satisfaction (taking into account paragraph 54(1)) 

the necessary facilities and rights— 

(a) for the construction of alternative apparatus (including appropriate working areas required 

to reasonably and safely undertake necessary works by Cadent in respect of the apparatus); 

(b) subsequently for the maintenance of that apparatus  (including appropriate working areas 

required to reasonably and safely undertake necessary works by Cadent in respect of the 

apparatus); and 

(c) to allow access to that apparatus (including appropriate working areas required to reasonably 

and safely undertake necessary works by Cadent in respect of the apparatus). 

(3) If the undertaker is unable to afford such facilities and rights as are mentioned in sub-paragraph 

(2), in the land in which the alternative apparatus or part of such apparatus is to be constructed, 

Cadent must, on receipt of a written notice to that effect from the undertaker, take such steps as are 

reasonable in the circumstances in an endeavour to assist the undertaker in obtaining the necessary 

facilities and rights in the land in which the alternative apparatus is to be constructed save that this 

obligation shall not extend to the requirement for Cadent to use its compulsory purchase powers to 

this end unless it (in its absolute discretion) elects to so do.  

(4) Any alternative apparatus to be constructed in land of or land secured by the undertaker under 

this Part of this Schedule must be constructed in such manner and in such position as may be agreed 

between Cadent and the undertaker. 

(5) Cadent must, after the alternative apparatus to be provided or constructed has been agreed, 

and subject to the prior grant to Cadent of such facilities and rights as are referred to in sub-paragraph 

(2) or (3), then proceed without unnecessary delay to construct and bring into operation the 

alternative apparatus and subsequently to decommission or remove any apparatus required by the 

undertaker to be decommissioned or removed under the provisions of this Part of this Schedule. 



 

 

Facilities and rights for alternative apparatus 

54.—(1) Where, in accordance with the provisions of this Part of this Schedule, the undertaker 

affords to or secures for Cadent facilities and rights in land for the access to, construction and 

maintenance of alternative apparatus in substitution for apparatus to be decommissioned or 

removed, those facilities and rights must be granted upon such terms and conditions as may be 

agreed between the undertaker and Cadent and must be no less favourable on the whole to Cadent 

(in Cadent’s reasonable opinion) than the facilities and rights enjoyed by it in respect of the 

apparatus to be decommissioned or removed unless otherwise agreed by Cadent. 

(2) If the facilities and rights to be afforded by the undertaker and agreed with Cadent under sub-

paragraph (1) in respect of any alternative apparatus, and the terms and conditions subject to which 

those facilities and rights are to be granted, are less favourable on the whole to Cadent than the 

facilities and rights enjoyed by it in respect of the apparatus to be decommissioned or removed (in 

Cadent’s reasonable opinion), then the terms and conditions to which those facilities and rights are 

subject may be referred to arbitration in accordance with paragraph 60 of this Part of this Schedule 

and the arbitrator must make such provision for the payment of compensation by the undertaker to 

Cadent as appears to the arbitrator to be reasonable having regard to all the circumstances of the 

particular case. 

Retained apparatus: protection of Cadent 

55.—(1) Not less than 56 days before the commencement of any specified works the undertaker 

must submit to Cadent a plan and, if reasonably required by Cadent, a ground monitoring scheme 

in respect of those works. 

(2) The plan to be submitted to Cadent under sub-paragraph (1) must include a method statement 

and describe— 

(a) the exact position of the works; 

(b) the level at which these are proposed to be constructed or renewed; 

(c) the manner of their construction or renewal including details of excavation, positioning of 

plant etc.; 

(d) the position of all apparatus; 

(e) by way of detailed drawings, every alteration proposed to be made to or close to any such 

apparatus; and 

(f) any intended maintenance regimes. 

(3) The undertaker must not commence any specified works until Cadent has given written 

approval of the plan so submitted (and the ground monitoring scheme if required). 

(4) Any approval of Cadent given under sub-paragraph (3)— 

(a) may be given subject to reasonable conditions for any purpose mentioned in sub-paragraph 

(5); and 

(b) must not be unreasonably withheld or delayed and Cadent must meaningfully engage with 

the undertaker within 28 days of the date of submission of the plan under sub-paragraph (1). 

(5) Cadent may require such modifications to be made to the plan as may be reasonably necessary 

for the purpose of securing its apparatus against interference or risk of damage or for the purpose of 

providing or securing proper and convenient means of access to any apparatus. 

(6) Specified works must only be executed in accordance with— 

(a) the plan submitted under sub-paragraph (1) (and ground monitoring scheme if required), as 

approved or as amended from time to time by agreement between the undertaker and Cadent; 

and 

(b) all conditions imposed under sub-paragraph (4)(a), and Cadent will be entitled to watch and 

inspect the execution of those works. 

(7) Where Cadent reasonably requires any protective works to be carried out by itself or by the 

undertaker (whether of a temporary or permanent nature) such protective works, inclusive of any 



 

 

measures or schemes required and approved as part of the plan approved pursuant to this paragraph, 

must be carried out to Cadent’s reasonable satisfaction prior to the commencement of any specified 

works (or any relevant part thereof) for which protective works are required prior to commencement. 

(8) If Cadent, in consequence of the works proposed by the undertaker, reasonably requires the 

removal of any apparatus and gives written notice to the undertaker of that requirement, paragraphs 

47 to 49 and 52 to 54 apply as if the removal of the apparatus had been required by the undertaker 

under paragraph 53(2). 

(9) Nothing in this paragraph precludes the undertaker from submitting at any time or from time 

to time, but in no case less than 56 days before commencing the execution of the specified works, a 

new plan, instead of the plan previously submitted, and having done so the provisions of this 

paragraph will apply to and in respect of the new plan. 

(10) As soon as reasonably practicable after any ground subsidence event attributable to the 

authorised development (including such an event attributable to its maintenance)— 

(a) the undertaker must implement an appropriate ground mitigation scheme; and 

(b) Cadent retains the right to carry out any further necessary protective works (in Cadent’s 

reasonable opinion) for the safeguarding of its apparatus and can recover any such costs 

associated with the further protective works in line with paragraph 56. 

(11) The undertaker is not required to comply with sub-paragraph (1) where it needs to carry out 

emergency works but in that case it must give to Cadent notice as soon as is reasonably practicable 

and a plan of those works and must comply with the conditions imposed under sub-paragraph (4)(a) 

insofar as is reasonably practicable in the circumstances. 

(12) In this paragraph, “emergency works” means works whose execution at the time when they 

are executed is required in order to put an end to, or to prevent the occurrence of, circumstances 

then existing or imminent (or which the person responsible for the works believes on reasonable 

grounds to be existing or imminent) which are likely to cause danger to persons or property. 

Expenses 

56.—(1) Subject to the following provisions of this paragraph, the undertaker must pay to Cadent 

on demand, all documented charges, costs and expenses reasonably anticipated or reasonably and 

properly incurred by Cadent in, or in connection with, the inspection, removal, relaying or replacing, 

alteration or protection of any apparatus or the construction of any new or alternative apparatus 

which may be required in consequence of the execution of any authorised development including 

without limitation— 

(a) any costs reasonably and properly incurred by or compensation properly paid by Cadent in 

connection with the acquisition of rights or the exercise of statutory powers for such 

apparatus including without limitation all reasonable costs (including professional fees) 

incurred by Cadent as a consequence of Cadent; 

(i) using its own compulsory purchase powers to acquire any necessary rights under 

paragraph 53(3) if it elects to do so; or 

(ii) exercising any compulsory purchase powers under this Order transferred to or 

benefitting Cadent; 

(b) in connection with the cost of the carrying out of any diversion work or the provision of any 

alternative apparatus; 

(c) the cutting off of any apparatus from any other apparatus or the making safe of redundant 

apparatus; 

(d) the approval of plans; 

(e) the carrying out of protective works, plus a capitalised sum to cover the cost of maintaining 

and renewing permanent protective works; 

(f) the survey of any land, apparatus or works, the inspection and monitoring of works or the 

installation or removal of any temporary works reasonably necessary in consequence of the 

execution of any such works referred to in this Part of this Schedule; 



 

 

(g) any watching brief pursuant to sub-paragraph 55(6). 

(2) There will be deducted from any sum payable under sub-paragraph (1) the value of any apparatus 

removed under the provisions of this Part of this Schedule and which is not re-used as part of the 

alternative apparatus, that value being calculated after removal. 

(3) If in accordance with the provisions of this Part of this Schedule— 

(a) apparatus of better type, of greater capacity or of greater dimensions is placed in substitution 

for existing apparatus of worse type, of smaller capacity or of smaller dimensions; or 

(b) apparatus (whether existing apparatus or apparatus substituted for existing apparatus) is 

placed at a depth greater than the depth at which the existing apparatus was situated,  

and the placing of apparatus of that type or capacity or of those dimensions or the placing of 

apparatus at that depth, as the case may be, is not agreed by the undertaker or, in default of 

agreement, is not determined by arbitration in accordance with article 48 (arbitration) to be 

necessary, then, if such placing involves cost in the construction of works under this Part of this 

Schedule exceeding that which would have been involved if the apparatus placed had been of the 

existing type, capacity or dimensions, or at the existing depth, as the case may be, the amount which 

apart from this sub-paragraph would be payable to Cadent by virtue of sub-paragraph (1) will be 

reduced by the amount of that excess.  

(4) For the purposes of sub-paragraph (3)— 

(a) an extension of apparatus to a length greater than the length of existing apparatus will not be 

treated as a placing of apparatus of greater dimensions than those of the existing apparatus; 

and 

(b) where the provision of a joint in a pipe or cable is agreed, or is determined to be necessary, 

the consequential provision of a jointing chamber or of a manhole will be treated as if it also 

had been agreed or had been so determined. 

(5) An amount which apart from this sub-paragraph would be payable to Cadent in respect of works 

by virtue of sub-paragraph (1) will, if the works include the placing of apparatus provided in 

substitution for apparatus placed more than 7 years and 6 months earlier so as to confer on Cadent any 

financial benefit by deferment of the time for renewal of the apparatus in the ordinary course, be 

reduced by the amount which represents that benefit. 

(6) Where Cadent demands payment of reasonably anticipated charges, costs and expenses pursuant 

to sub-paragraph (1), Cadent must provide the undertaker with an itemised invoice or claim detailing 

such charges, costs, and expenses reasonably anticipated to fall due within the following three months 

of such a demand. The undertaker shall pay the reasonably anticipated costs set out in the itemised 

invoice to Cadent on demand in accordance with sub-paragraph (1). To the extent that this sum paid 

in advance has not been expended by Cadent before three months after payment by the undertaker of 

that sum, the undertaker may demand the unspent balance remaining to be repaid by Cadent and 

Cadent shall repay that unspent balance within 30 days (unless otherwise agreed in writing between 

the parties).  

Enactments and agreements 

57. Except where this Part of this Schedule provides otherwise, nothing in this Part of this 

Schedule affects the provisions of any enactment or agreement regulating the relations between the 

undertaker and Cadent in respect of any apparatus laid or erected in land belonging to the undertaker 

on the date on which this Order is made. 

Co-operation 

58.—(1) Where in consequence of the proposed construction of any part of the authorised 

development, the undertaker or Cadent requires the removal of apparatus under paragraph 53(2) or 

Cadent makes requirements for the protection or alteration of apparatus under paragraph 55, the 

undertaker must use its reasonable endeavours to co-ordinate the execution of the works in the 

interests of safety and the efficient and economic execution of the authorised development and 



 

 

taking into account the need to ensure the safe and efficient operation of Cadent’s undertaking and 

Cadent must use its best endeavours to co-operate with the undertaker for that purpose. 

(2) For the avoidance of doubt whenever Cadent’s consent, agreement or approval is required in 

relation to plans, documents or other information submitted by Cadent or the taking of action by 

Cadent, it must not be unreasonably withheld or delayed. 

Access 

59. If in consequence of any agreement reached in accordance with paragraph 52(1) or the powers 

conferred by this Order the access to any apparatus is materially obstructed, the undertaker must 

provide such alternative rights and means of access to such apparatus as will enable Cadent to 

maintain or use the apparatus no less effectively than was possible before such obstruction (in 

Cadent’s reasonable opinion). For the avoidance of doubt, where the undertaker cannot grant such 

alternative rights and means of access to such apparatus by virtue of not being in possession of the 

requisite land rights, the undertaker shall use reasonable endeavours to assist in the securing of the 

requisite rights and means of access.  

Arbitration 

60. Save for differences or disputes arising under sub-paragraphs 53(2) and 53(4) any difference 

or dispute arising between the undertaker and Cadent under this Part of this Schedule must, unless 

otherwise agreed in writing between the undertaker and Cadent, be determined by arbitration in 

accordance with article 48 (arbitration).  

Notices 

61. Notwithstanding article 45 (service of notices) any plans submitted to Cadent by the 

undertaker pursuant to sub-paragraph 55(1) must be sent via email to Cadent Gas Limited Plant 

Protection at plantprotection@cadentgas.com copied by e-mail to toby.feirn@cadentgas.com and 

sent to the General Counsel Department at Cadent's registered office or such other address as Cadent 

may from time to time appoint instead for that purpose and notify to the undertaker in writing.   

PART 6 

For the protection of Network Rail 

62. The following provisions of this Part of this Schedule have effect, unless otherwise agreed in 

writing between the undertaker and Network Rail and, in the case of paragraph 76, of this Part of 

this Schedule any other person on whom rights or obligations are conferred by that paragraph. 

63. In this Part of this Schedule— 

“asset protection agreement” means an agreement to regulate the construction and maintenance 

of the specified work in a form prescribed from time to time by Network Rail; 

"construction" includes execution, placing, alteration and reconstruction and "construct" and 

"constructed" have corresponding meanings;  

"the engineer" means an engineer appointed by Network Rail for the purposes of this Order;  

"network licence" means the network licence, as the same is amended from time to time, granted 

to Network Rail Infrastructure Limited by the Secretary of State in exercise of his powers under 

section 8(1)(licences) of the Railways Act l993; 

"Network Rail" means Network Rail Infrastructure Limited (company number 02904587, 

whose registered office is at 1 Eversholt Street, London NW1 2DN) and any associated 

company of Network Rail Infrastructure Limited which holds property for railway purposes, 

and for the purpose of this definition "associated company" means any company which is 

(within the meaning of section 1159 of the Companies Act 2006  the holding company of 

Network Rail Infrastructure Limited, a subsidiary of Network Rail Infrastructure Limited or 



 

 

another subsidiary of the holding company of Network Rail Infrastructure Limited and any 

successor to Network Rail Infrastructure Limited’s railway undertaking; 

"plans" includes sections, designs, design data, software, drawings, specifications, soil reports, 

calculations, descriptions (including descriptions of methods of construction), staging 

proposals, programmes and details of the extent, timing and duration of any proposed 

occupation of railway property; 

“protective works” means the underpinning, strengthening and any other works the purpose  of 

which is to prevent damage that may be caused by the carrying out, maintenance or use of the 

authorised development; 

"railway operational procedures" means procedures specified under any access agreement (as 

defined in the Railways Act 1993) or station lease;  

"railway property" means any railway belonging to Network Rail and- 

(a) any station, land, works, apparatus and equipment belonging to Network Rail or connected 

with any such railway; and  

(b) any easement or other property interest held or used by Network Rail  or a tenant or licencee 

of Network Rail for the purposes of such railway or works, apparatus or equipment;  

"regulatory consents" means any consent or approval required under: 

(a) the Railways Act 1993; 

(b) the network licence; and/or 

(c) any other relevant statutory or regulatory provisions; 

by either the Office of Rail and Road or the Secretary of State for Transport or any other competent 

body including change procedures and any other consents, approvals of any access or beneficiary 

that may be required in relation to the authorised development;  

"specified work" means so much of any of the authorised works as is situated upon, across, 

under, over or within 15 metres of, or may in any way adversely affect, railway property, and 

for the avoidance of doubt, includes the maintenance of such works under the powers conferred 

by article 5 (power to maintain the authorised development) in respect of such works. 

64.—(1) Where under this Part of this Schedule Network Rail is required to give its consent or 

approval in respect of any matter, that consent or approval is subject to the condition that Network 

Rail complies with any relevant railway operational procedures and any obligations under its 

network licence or under statute.  

(2) In so far as any specified work or the acquisition or use of railway property is or may be subject 

to railway operational procedures, Network Rail must—  

(a) co-operate with the undertaker with a view to avoiding undue delay and securing 

conformity as between any plans approved by the engineer and requirements emanating 

from those procedures; and  

(b) use their reasonable endeavours to avoid any conflict arising between the application of 

those procedures and the proper implementation of the authorised works pursuant to this 

Order. 

65.—(1) The undertaker must not exercise the powers conferred by—  

(a) article 21 (authority to survey and investigate the land); 

(b) article 24 (compulsory acquisition of land); 

(c) article 26 (compulsory acquisition of rights and restrictive covenants); 

(d) article 27 (statutory authority to override easements and other rights);  

(e) article 31 (acquisition of subsoil or airspace only); 

(f) article 34 (temporary use of land for carrying out the authorised development); 

(g) article 35 (temporary use of land for maintaining the authorised development); 

(h) article 36 (statutory undertakers); 



 

 

(i) the powers conferred by section 203 (power to override easements and rights) of the 

Housing and Planning Act 2016;  

(j) the powers conferred by section172 (right to enter and survey land) of the Housing and 

Planning Act 2016;  

in respect of any railway property unless the exercise of such powers is with the consent of Network 

Rail, such consent not to be unreasonably withheld  

(2) The undertaker must not in the exercise of the powers conferred by this Order prevent 

pedestrian or vehicular access to any railway property, unless preventing such access is with the 

consent of Network Rail.  

(3) The undertaker must not exercise the powers conferred by sections 271 or 272 of the 1990 Act 

or article 36 (statutory undertakers) in relation to any right of access of Network Rail to railway 

property, but such right of access may be extinguished or diverted with the consent of Network Rail.  

(4) The undertaker must not under the powers of this Order acquire or use or acquire new rights 

over, or seek to impose any restrictive covenants over, any railway property, or extinguish any 

existing rights of Network Rail in respect of any third party property, except with the consent of 

Network Rail.  

(5) The undertaker must not under the powers of this Order do anything which would directly 

result in railway property being incapable of being used or maintained or which would affect the 

safe running of trains on the railway, in Network Rail’s reasonable opinion. 

(6) Where Network Rail is asked to give its consent pursuant to this paragraph, such consent must 

not be unreasonably withheld but may be given subject to reasonable conditions including any 

conditions necessary to ensure operational or railway safety but it shall never be unreasonable to 

withhold consent for reasons of operational or railway safety (such matters to be in Network Rail's 

absolute discretion).  

(7) The undertaker must enter into an asset protection agreement prior to the carrying out of any 

specified work. 

66.—(1) The undertaker must before commencing construction of any specified work supply to 

Network Rail proper and sufficient plans of that work for the reasonable approval of the engineer 

and the specified work must not be commenced except in accordance with such plans as have been 

approved in writing by the engineer or settled by arbitration under article 48 (arbitration).  

(2) The approval of the engineer under sub-paragraph (1) must not be unreasonably withheld, and 

if by the end of the period of 28 days beginning with the date on which such plans have been supplied 

to Network Rail the engineer has not intimated his disapproval of those plans and the grounds of his 

disapproval, the undertaker may serve upon the engineer written notice requiring the engineer to 

intimate his approval or disapproval within a further period of 28 days beginning with the date upon 

which the engineer receives written notice from the undertaker.  If by the expiry of the further 28 

days the engineer has not intimated his approval or disapproval, he shall be deemed to have approved 

the plans as submitted. 

(3) If by the end of the period of 28 days beginning with the date on which written notice was 

served upon the engineer under sub-paragraph (2), Network Rail gives notice to the undertaker that 

Network Rail desires itself to construct any part of a specified work which in the opinion of the 

engineer will or may affect the stability of railway property or the safe operation of traffic on the 

railways of Network Rail then, subject to Network Rail seeking consent from the undertaker  (such 

matters to be in the undertaker’s absolute discretion) and if the undertaker desires such part of the 

specified work to be constructed, Network Rail must construct it with all reasonable dispatch on 

behalf of and to the absolute satisfaction of the undertaker in accordance with the plans approved or 

deemed to be approved or settled under this paragraph, and under the supervision (where appropriate 

and if given) of the undertaker.  

(4) When signifying his approval of the plans the engineer may specify any protective works 

(whether temporary or permanent) which in his reasonable opinion should be carried out before the 

commencement of the construction of a specified work to ensure the safety or stability of railway 

property or the continuation of safe and efficient operation of the railways of Network Rail or the 

services of operators using the same (including any relocation de-commissioning and removal of 



 

 

works, apparatus and equipment necessitated by a specified work and the comfort and safety of 

passengers who may be affected by the specified works), and such protective works as may be 

reasonably necessary for those purposes must be constructed by Network Rail or by the undertaker, 

if Network Rail so desires, and such protective works must be carried out at the reasonable expense 

of the undertaker in either case without reasonable delay and the undertaker must not commence the 

construction of the specified works until the engineer has notified the undertaker that the protective 

works have been completed to his reasonable satisfaction.  

(5) The undertaker shall not be required to comply with sub-paragraph (1) in a case of emergency 

but in that case it shall give to Network Rail notice as soon as is reasonably practicable, and in 

addition to that notice shall provide a plan, section and description of those works as soon as 

reasonably practicable subsequently.  

67.—(1) Any protective works to be constructed by virtue of paragraph 66(4) must, when 

commenced, be constructed—  

(a) without necessary delay in accordance with the plans approved or deemed to have been 

approved or settled under paragraph 66;  

(b) under the supervision (where appropriate and if given) and to the reasonable satisfaction of 

the engineer;  

(c) in such manner as to cause as little damage as is possible to railway property; and  

(d) so far as is reasonably practicable, so as not to interfere with or obstruct the free, 

uninterrupted and safe use of any railway of Network Rail or the traffic thereon and the use 

by passengers of railway property.  

(2) If any damage to railway property or any such interference or obstruction shall be caused by 

the carrying out of the construction of a specified work, the undertaker must, regardless of any such 

approval, make good such damage and must pay to Network Rail all reasonable expenses to which 

Network Rail may be put and reasonable compensation for any loss which it may sustain by reason 

of any such damage, interference or obstruction but always excluding any consequential loss or 

indirect loss.  

(3) Nothing in this Part of this Schedule imposes any liability on the undertaker with respect to 

any damage, costs, expenses or loss attributable to the negligence of Network Rail or its employees, 

contractors or agents or any liability on Network Rail with respect of any damage, costs, expenses 

or loss attributable to the negligence of the undertaker or its employees, contractors or agents.  

68. The undertaker must- 

(a) at all times afford reasonable facilities to the engineer for access to a specified work during 

its construction; and  

(b) supply the engineer with all such information as he may reasonably require with regard to 

a specified work or the method of constructing it.  

69. Network Rail must at all times afford reasonable facilities to the undertaker and its employees, 

contractors or agents for access to any works carried out by Network Rail under this Part during 

their construction and must supply the undertaker with such information as it may reasonably require 

with regard to such works or the method of constructing them.  

70.—(1) If any permanent or temporary alterations or additions to railway property, are 

reasonably necessary in consequence of the construction of a specified work, or during a period of 

24 months after the completion of that work in order to ensure the safety of railway property or the 

continued safe operation of the railway of Network Rail, such alterations and additions may be 

carried out by Network Rail and if Network Rail gives to the undertaker written notice of its 

intention to carry out such alterations or additions (which must be specified in the notice), the 

undertaker must pay to Network Rail the reasonable cost of those alterations or additions including, 

in respect of any such alterations and additions as are to be permanent, a capitalised sum representing 

the increase of the costs which may be expected to be reasonably incurred by Network Rail in 

maintaining, working, and when necessary, renewing any such alterations or additions.  



 

 

(2) If during the construction of a specified work by the undertaker, Network Rail gives notice to 

the undertaker that Network Rail desires itself to construct that part of the specified work which in 

the opinion of the engineer is endangering the stability of railway property or the safe operation of 

traffic on the railways of Network Rail then, if the undertaker decides that part of the specified work 

is to be constructed and provides its consent, (such matters to be in the undertaker’s absolute 

discretion) Network Rail must assume construction of that part of the specified work  and the 

undertaker must, regardless of any such approval of a specified work under paragraph 66(3), pay to 

Network Rail all reasonable expenses to which Network Rail may be put and reasonable 

compensation for any loss which it may suffer by reason of the execution by Network Rail of that 

specified work provided that at all times Network Rail will be under an obligation to take reasonable 

steps to mitigate its loss and always excluding any consequential loss or indirect loss.  

(3) The engineer must, in respect of the capitalised sums referred to in this paragraph and 

paragraph 71(a) provide such details of the formula by which those sums have been calculated as 

the undertaker may reasonably require. 

(4) If the cost of maintaining, working or renewing railway property is reduced in consequence of 

any such alterations or additions a capitalised sum representing such saving must be set off against 

any sum payable by the undertaker to Network Rail under this paragraph.  

71. The undertaker must repay to Network Rail all reasonable fees, costs, charges and expenses 

reasonably incurred by Network Rail—  

(a) in constructing any part of a specified work on behalf of the undertaker as provided by 

paragraph 66(3) or in constructing any protective works under the provisions of paragraph 

66(4) including, in respect of any permanent protective works, a capitalised sum 

representing the cost of maintaining and renewing those works;  

(b) in respect of the approval by the engineer of plans submitted by the undertaker and the 

supervision by him of the construction of a specified work;  

(c) in respect of the employment or procurement of the services of any inspectors, signallers, 

guards and other persons whom it shall be reasonably necessary to appoint for inspecting, 

signalling, watching and lighting railway property and for preventing, so far as may be 

reasonably practicable, interference, obstruction, danger or accident arising from the 

construction or failure of a specified work;  

(d) in respect of any special traffic working resulting from any speed restrictions which may 

in the opinion of the engineer, require to be imposed by reason or in consequence of the 

construction or failure of a specified work or from the substitution of diversion of services 

which may be reasonably necessary for the same reason; and  

(e) in respect of any additional temporary lighting of railway property in the vicinity of the 

specified works, being lighting made reasonably necessary by reason or in consequence of 

the construction or failure of a specified work.   

72. If at any time after the completion of a specified work, not being a work vested in Network 

Rail, Network Rail gives notice to the undertaker informing it that the state of maintenance of any 

part of the specified work appears to be such as that it adversely affects the operation of railway 

property, the undertaker must, on receipt of such notice, take such steps as may be reasonably 

necessary to put that specified work in such state of maintenance as not adversely to affect railway 

property.  

73. The undertaker must not provide any illumination or illuminated sign or signal on or in 

connection with a specified work in the vicinity of any railway belonging to Network Rail unless it 

has first consulted Network Rail and it must comply with Network Rail's reasonable requirements 

for preventing confusion between such illumination or illuminated sign or signal and any railway 

signal or other light used for controlling, directing or securing the safety of traffic on the railway.  

74. Any additional expenses which Network Rail may reasonably incur in altering, reconstructing 

or maintaining railway property under any powers existing at the making of this Order by reason of 

the existence of a specified work must, provided that 56 days' previous notice of the commencement 



 

 

of such alteration, reconstruction or maintenance has been given to the undertaker, be repaid by the 

undertaker to Network Rail.  

75.—(1) The undertaker must pay to Network Rail all reasonable costs, charges, damages and 

expenses (but always excluding any consequential or indirect loss) not otherwise provided for in 

this Part of this Schedule (subject to article 46 (no double recovery)) which may be occasioned to 

or reasonably incurred by Network Rail—  

(a) by reason of the undertaker’s construction , maintenance or operation of a specified work 

or the failure thereof; or  

(b) by reason of any act or omission of the undertaker or of any person in its employment or 

of its contractors or others whilst engaged upon a specified work;  

(c) by reason of any act or omission of the undertaker or any person in its employment or of 

its contractors or others whilst accessing to or egressing from the authorised development; 

(d) in respect of any damage caused to or additional maintenance required to, railway property 

or any such interference or obstruction or delay to the operation of the railway as a result 

of access to or egress from the authorised development by the undertaker or any person in 

its employ or of its contractors or others; and 

(e) in respect of costs incurred by Network Rail in complying with any railway operational 

procedures or obtaining any regulatory consents which procedures are required to be 

followed or consents obtained to facilitate the construction or operation of the authorised 

development; 

and the undertaker must indemnify and keep indemnified Network Rail from and against all claims 

and demands arising out of or in connection with a specified work or any such failure, act or 

omission, provided Network Rail will be under an obligation to take reasonable steps to mitigate its 

loss and always excluding any consequential loss or indirect loss. 

(2) The fact that any act or thing may have been done by Network Rail on behalf of the undertaker 

or in accordance with plans approved by the engineer or in accordance with any requirement of the 

engineer or under his supervision shall not (if it was done without negligence on the part of Network 

Rail or of any person in its employ or of its contractors or agents) excuse the undertaker from any 

liability under this Part.  

(3) Network Rail must give the undertaker reasonable notice of any such claim or demand and no 

settlement or compromise of such a claim or demand shall be made without the prior consent of the 

undertaker take such steps as are within its control and are reasonable in the circumstances to 

mitigate any liabilities relating to such claims or demands 

(4) The sums payable by the undertaker under sub-paragraph (1) shall include a sum equivalent 

to the relevant costs.  

(5) Subject to the terms of any agreement between Network Rail and a train operator regarding 

the timing or method of payment of the relevant costs in respect of that train operator, Network Rail 

must promptly pay to each train operator the amount of any sums which Network Rail receives 

under sub-paragraph (3) which relates to the relevant costs of that train operator.  

(6) The obligation under sub-paragraph (3) to pay Network Rail the relevant costs shall, in the 

event of default, be enforceable directly by any train operator concerned to the extent that such sums 

would be payable to that operator pursuant to sub paragraph (4).  

(7) In this paragraph—  

"the relevant costs" means the costs, losses and expenses (including loss of revenue) reasonably 

incurred by each train operator as a consequence of any restriction of the use of Network Rail's 

railway network as a direct result of the construction, maintenance or failure of a specified work 

or any such act or omission as mentioned in subparagraph (1); and  

"train operator" means any person who is authorised to act as the operator of a train by a licence 

under section 8 of the Railways Act 1993. 

76. Network Rail must, on receipt of a request from the undertaker, from time to time provide the 

undertaker free of charge with written estimates of the costs, charges, expenses and other liabilities 



 

 

for which the undertaker is or will become liable under this Part (including the amount of the 

relevant costs reasonably incurred and mentioned in paragraph 76) and with such information as 

may reasonably enable the undertaker to assess the reasonableness of any such estimate or claim 

made or to be made pursuant to this Part of this Schedule  (including any claim relating to those 

relevant costs).  

77. In the assessment of any sums payable to Network Rail under this Part there must not be taken 

into account any increase in the sums claimed that is attributable to any action taken by or any 

agreement entered into by Network Rail if that action or agreement was not reasonably necessary 

and was taken or entered into with a view to obtaining the payment of those sums by the undertaker 

under this Part of  this Schedule or increasing the sums so payable.  

78. The undertaker and Network Rail may, subject in the case of Network Rail to compliance with 

the terms of its network licence, enter into, and carry into effect, agreements for the transfer to the 

undertaker of—  

(a) any railway property shown on the works and land plans and described in the book of 

reference;  

(b) any lands, works or other property held in connection with any such railway property; and  

(c) any rights and obligations (whether or not statutory) of Network Rail relating to any railway 

property or any lands, works or other property referred to in this paragraph.  

79. Nothing in this Order, or in any enactment incorporated with or applied by this Order, 

prejudices or affects the operation of Part I of the Railways Act 1993.  

80. The undertaker must give written notice to Network Rail if any application is proposed to be 

made by the undertaker for the Secretary of State's consent, under article 7 (benefit of Order) of this 

Order and any such notice must be given no later than 28 days before any such application is made 

and must describe or give (as appropriate)—  

(a) the nature of the application to be made;  

(b) the extent of the geographical area to which the application relates; and  

(c) the name and address of the person acting for the Secretary of State to whom the application 

is to be made.  

81. The undertaker must no later than 28 days from the date that the plans submitted to and 

certified by the Secretary of State in accordance with article 44 (certification of plans, etc.) are 

certified by the Secretary of State, provide a set of those plans to Network Rail in the form of a USB 

stick or download link.  

PART 7 

For the protection of the Canal and River Trust 

Interpretation 

82.—(1) For the protection of the Canal & River Trust the following provisions of this Part of this 

Schedule have effect, unless otherwise agreed in writing between the undertaker and the Canal & 

River Trust. 

(2) In this Part of this Schedule— 

“Code of Practice” means the Code of Practice for Works Affecting the Canal & River Trust 

(April 2022) or any updates or amendments thereto; 

“construction”, in relation to any specified work or protective work, includes— 

(a) the execution and placing of that work; and 

(b) any relaying, renewal, or maintenance of that work and “construct” and “constructed” have 

corresponding meanings; 



 

 

“Canal & River Trust’s network” means the Canal & River Trust’s network of waterways; 

“detriment” means any damage to the waterway or any other property of the Canal & River 

Trust caused by the presence of the authorised development and, without prejudice to the 

generality of that meaning, includes— 

(a) any material obstruction of, or interference with, or hindrance or danger to, navigation or 

to any use of the waterway (including towing paths); 

(i) the erosion of the bed or banks of the waterway, or the impairment of the stability of 

any works, lands or premises forming part of the waterway; 

(ii) the deposit of materials or the siltation of the waterway so as to damage the waterway; 

(iii) the pollution of the waterway; 

(iv) any significant alteration in the water level of the waterway, or significant interference 

with the supply of water thereto, or drainage of water therefrom; 

(v) any harm to the ecology of the waterway (including any adverse impact on any site of 

special scientific interest comprised in the Canal & River Trust’s network); and 

(vi) any material interference with the exercise by any person of rights over Canal & River 

Trust’s network; 

“the engineer” means an engineer appointed by the Canal & River Trust for the purpose in 

question; 

“plans” includes sections, designs, drawings, specifications, soil reports, calculations, 

descriptions (including descriptions of methods of construction) and programmes; 

“practical completion” means practical completion of all of the specified work notwithstanding 

that items which would ordinarily be considered snagging items remain outstanding, and the 

expression “practically complete” and “practically completed” is to be construed accordingly; 

“protective work” means a work constructed under paragraph 86(3)(a); 

“specified work” means so much of any authorised development as defined in article 2(1) of 

this Order that is situated upon, across, under, over or within 15 metres of, or may in any way 

affect the waterway; 

“the waterway” means each and every part of the Shropshire Union Canal within the order 

limits, and any works, lands or premises belonging to the Canal & River Trust, or under its 

management or control, and held or used by the Canal & River Trust in connection with that 

canal in connection with its statutory functions. 

Powers requiring the Canal & River Trust’s consent 

83.—(1) The undertaker must not in the exercise of the powers conferred by this Order to 

materially obstruct or interfere with pedestrian or vehicular access to the waterway unless such 

obstruction or interference with such access is with the consent of the Canal & River Trust. 

(2) The undertaker must not exercise any power conferred by this Order to discharge water into 

the waterway under article 19 (discharge of water) or in any way interfere with the supply of water 

to or the drainage of water from the waterway unless such exercise is with the consent of the Canal 

& River Trust, and such consent may be given subject to terms and conditions as the Canal & River 

Trust may reasonably impose, but must not be unreasonably withheld or delayed. 

(3) The undertaker must not exercise the powers conferred by article 21 (authority to survey and 

investigate the land) or section 11(3) of the 1965 Act, in relation to the Shropshire Union Canal 

unless such exercise is with the consent of the Canal & River Trust. 

(4) Articles 6(a) 6(b) and 6(d)(i) (limits of deviation) shall not apply in relation to the waterway 

unless in conducting such exercise the crown of any installed pipeline is at least 3.5 metres below 

the hard bed level of the waterway or otherwise with the consent of the Canal & River Trust. 

(5) The consent of the Canal & River Trust pursuant to sub-paragraphs (1) to (4) must not be 

unreasonably withheld or delayed. 



 

 

(6) This paragraph does not apply where the undertaker reasonably believes emergency works are 

required to prevent imminent injury or damage to persons or property. In such circumstances the 

Canal & River Trust must be notified as soon as reasonably practicable. 

Fencing 

84.—(1) Where so required by the engineer the undertaker must to the reasonable satisfaction of 

the engineer fence off a specified work or a protective work or take such other steps as the engineer 

may require to be taken for the purpose of separating a specified work or a protective work from the 

waterway, whether on a temporary or permanent basis or both. 

(2) Any fencing constructed under this provision shall not require any other consent from the 

Canal & River Trust for interferences or obstructions to access to their network under other 

provisions. 

Survey of waterway 

85.—(1) Before the commencement of the initial construction of any part of the specified works 

and again following practical completion of the specified works the undertaker must bear the 

reasonable and proper cost of the carrying out by a qualified engineer (the “surveyor”), to be 

approved by the Canal & River Trust and the undertaker, of a survey including a dip-survey to 

measure the depth of the waterway (“the survey”) of so much of the waterway and of any land and 

existing works of the undertaker which may provide support for the waterway as will or may be 

affected by the specified works. 

(2) For the purposes of the survey the undertaker must— 

(a) on being given reasonable notice (save in case of emergency, when immediate access must 

be afforded) afford reasonable facilities to the surveyor for access to the site of the specified 

works and to any land and existing works of the undertaker which may provide support for 

the waterway as will or may be affected by the specified works; and 

(b) supply the surveyor as soon as reasonably practicable with all such information as they 

may reasonably require and which the undertaker holds with regard to such existing works 

of the undertaker and to the specified works or the method of their construction. 

(3) The reasonable costs of the survey must include the costs of any dewatering or reduction of 

the water level of any part of the waterway (where reasonably required) which may be effected to 

facilitate the carrying out of the survey and the provisions of this Part will apply with all necessary 

(4) modifications to any such dewatering or reduction in the water level as though the same were 

specified works. 

(5) Copies of the survey must be provided to both the Canal & River Trust and the undertaker at 

no cost to the Canal & River Trust. 

Approval of plans, protective works etc. 

86.—(1) The undertaker must before commencing construction of any specified work including 

any temporary works supply to the Canal & River Trust proper and sufficient plans of that work, on 

the Canal & River Trust forms or as otherwise agreed, having regard to the Canal & River Trust’s 

Code of Practice and such further particulars as the Canal and River Trust may within 10 working 

days of the initial submission of the plans reasonably require. Construction of a specified work must 

not commence until plans of that work have been approved in writing by the engineer or settled by 

arbitration. 

(2) The approval of the engineer under sub-paragraph (1) must not be unreasonably withheld or 

delayed, and if within 30 working days after such plans (including any other particulars reasonably 

required under sub-paragraph (1)) have been received by the Canal & River Trust the engineer has 

not intimated their disapproval of those plans and the grounds of their disapproval the engineer is 

deemed to have approved the plans as submitted. 



 

 

(3) When signifying approval of the plans the engineer may specify, on land held or controlled by 

the Canal & River Trust or the undertaker and subject to such works being authorised by this Order 

or being development permitted by an Act of Parliament or general development order made under 

the 1990 Act— 

(a) any protective work (whether temporary or permanent) which in the reasonable opinion of 

the engineer should be carried out before the commencement of a specified work to prevent 

detriment; and 

(b) such other requirements as may be reasonably necessary to prevent detriment. 

(4) Any protective works required under this paragraph must be constructed by the undertaker or 

by the Canal & River Trust at the undertaker’s request as soon as practicable and the undertaker 

must not commence the construction of a specified work until the engineer has notified the 

undertaker that the protective works have been completed to the engineer’s reasonable satisfaction 

with such consent not to be unreasonably withheld or delayed. 

(5) The undertaker must pay to the Canal & River Trust a capitalised sum representing the 

reasonably increased or reasonable additional cost of maintaining and, when necessary, renewing 

any specified works or permanent protective works provided under sub-paragraph (3) above, for 

which the Canal & River Trust is liable to maintain, and of carrying out any additional dredging of 

the waterway reasonably necessitated by the exercise of any of the powers under this Order. If the 

cost of maintaining the waterway, or of works of renewal of the waterway, is reduced in 

consequence of any such works, a capitalised sum representing such reasonable saving is to be set 

off against any sum payable by the undertaker to the Canal & River Trust under this paragraph. 

(6) In the event that the undertaker fails to complete the construction of, or part of, the specified 

works the Canal & River Trust may, if it is reasonably required in order to avoid detriment, serve 

on the undertaker a notice in writing requesting that construction be completed. Any notice served 

under this sub-paragraph must state the works that are to be completed by the undertaker and lay 

out a reasonable timetable for the works’ completion. If the undertaker fails to comply with this 

notice within 35 days, the Canal & River Trust may undertake protective works to make safe the 

area and avoid detriment, excluding any works to the pipeline itself, and the undertaker must 

reimburse the Canal & River Trust all costs, fees, charges and expenses it has reasonably incurred 

in carrying out such works. 

(7) The undertaker and the Canal & River Trust must engage in good faith to agree the works and 

timeframe in the notice served under this paragraph prior to its service upon the undertaker.   

Design of works 

87.—(1) Without prejudice to its obligations under the foregoing provisions of this Part of this 

Schedule and subject to safety requirements and compliance with this Order the undertaker must 

engage in good faith and consult, collaborate and respond constructively to any reasonable 

approach, suggestion, proposal or initiative made by the Canal & River Trust in respect of works 

that materially affect the Canal & River Trust’s network on— 

(a) the design and appearance of the specified works; and 

(b) the environmental effects of those works, having regard to such views as may be expressed 

by the Canal & River Trust in response to such consultation pursuant in particular to the 

requirements imposed on the Canal & River Trust by section 22 (general environmental 

and recreational duties) of the British Waterways Act 1995  and to the interest of the Canal 

& River Trust in preserving and enhancing the environment of its waterways; and 

(c) amendments or alterations to the CEMP (as may be approved pursuant to paragraph 5 of 

Part 1 of Schedule 2) in respect of a specified work or a protective work or otherwise in 

connection therewith; and 

(d) any draft CTMP and/or any draft LEMP relating to a stage which contains a specified work;  



 

 

Notice of works 

88. The undertaker must give to the engineer 30 days’ notice of its intention to commence the 

construction of any of the specified works or protective works, or, in the case of repair carried out 

in an emergency, such notice as may be reasonably practicable so that, in particular, the Canal & 

River Trust may where appropriate arrange for the publication of notices bringing those works to 

the attention of users of the Canal & River Trust’s network. 

Construction of specified works 

89.—(1) Any specified works or protective works must, when commenced, be constructed— 

(a) as soon as reasonably practicable in accordance with the plans approved or deemed to have 

been approved or settled as aforesaid and with any specifications made under paragraphs 

86 (approval of plans) and 87 (design of works) of this Part; 

(b) under the supervision (if given) of the engineer; 

(c) in such manner as to cause as little detriment to the waterway as is reasonably practicable; 

(d) in such manner as to cause as little inconvenience as is reasonably practicable to the Canal 

& River Trust, its officers and agents and all other persons lawfully using the waterways, 

except to the extent that temporary obstruction has otherwise been agreed by the Canal & 

River Trust; and 

(e) in such a manner as to reasonably ensure that no materials other than water are discharged 

or deposited into the waterway (subject always to paragraph 83(2) above); and 

(f) in compliance with the Code of Practice where relevant;  

(2) Nothing in this Order authorises the undertaker to make or maintain any permanent works in 

or over the waterway so as to impede or prevent (whether by reducing the width of the waterway or 

otherwise) the passage of any vessel which is of a kind (as to its dimensions) for which the Canal & 

River Trust is required by section 105(1)(b) and (2) of the Transport Act 1968(a) to maintain the 

waterway.  

(3) Following the completion of the construction of the specified works the undertaker must 

restore the waterway to a condition no less satisfactory than its condition immediately prior to the 

commencement of those works unless otherwise agreed between the undertaker and the Canal & 

River Trust. 

(4) In assessing whether the condition of the waterway is no less satisfactory than immediately 

prior to the works pursuant to sub-paragraph (3), the Canal & River Trust and the undertaker must 

take account of any survey issued pursuant to paragraph 85 (survey of waterway) and any other 

information agreed between them pursuant to this Part. 

Prevention of pollution 

90. The undertaker must not in the course of constructing a specified work or a protective work 

or otherwise in connection therewith do or permit anything which is reasonably foreseeable to result 

in the pollution of the waterway or the deposit of materials therein and must take such steps as the 

engineer may reasonably require to avoid or make good any breach of its obligations under this 

paragraph. 

Access to work – provision of information 

91.—(1) The undertaker on being given reasonable notice must— 

(a) at all reasonable times allow reasonable facilities to the engineer for access to a specified 

work during its construction; and 

 
(a) 1968 c.73, section 105 was amended by the British Waterways Board (Transfer of Functions) Order 2012 (S.I. 2012/1659) 

and the Transport and Works Applications (Inland Waterways Procedure) Regulations 1993 (S.I. 1993/1119) 



 

 

(b) supply the engineer with all such information as the engineer may reasonably require with 

regard to a specified work or the method of constructing it. 

(2) The Canal & River Trust on being given reasonable notice must— 

(a) at all reasonable times afford reasonable facilities to the undertaker and its agents for access 

to any works carried out by the Canal & River Trust under this Part during their 

construction; and 

(b) supply the undertaker with such information as it may reasonably require with regard to 

such works or the method of constructing them and the undertaker must reimburse the 

Canal & River Trust’s reasonable costs in relation to the supply of such information. 

Alterations to the waterway 

92.—(1) If during the construction of a specified work or a protective work or during a period of 

twenty four (24) months after the completion of those works any alterations or additions, either 

permanent or temporary, to the waterway are reasonably necessary in consequence of the 

construction of the specified work or the protective work in order to avoid detriment, and the Canal 

& River Trust gives to the undertaker reasonable notice of its intention to carry out such alterations 

or additions (which must be specified in the notice), the undertaker must pay to the Canal & River 

Trust the reasonable costs of those alterations or additions including, in respect of any such 

alterations or additions as are to be permanent, a capitalised sum representing the increase of the 

costs which may be expected to be reasonably incurred by the Canal & River Trust in maintaining, 

working and, when necessary, renewing any such alterations or additions. 

(2) If the cost of maintaining, working or renewing the waterway is reduced in consequence of 

any such alterations or additions a capitalised sum representing such saving is to be set off against 

any sum payable by the undertaker to the Canal & River Trust under this paragraph. 

(3) For the avoidance of doubt, while the Canal & River Trust may undertake works under this 

paragraph, including works required to make safe the area, the Canal & River Trust may not 

undertake any works to the pipeline, or works that may endanger the pipeline, itself under this 

paragraph. 

Maintenance of works 

93. If at any time after the completion of a specified work or a protective work, not being a work 

vested in the Canal & River Trust, the Canal & River Trust gives notice to the undertaker informing 

it that it reasonably considers that the state of maintenance of the specified work or protective work 

appears to be such that the work is causing or likely to cause detriment, the undertaker must, on 

receipt of such notice, take such steps as may be reasonably necessary to put the work in such state 

of maintenance as not to cause such detriment. 

Repayment of the Canal & River Trust’s fees, etc. 

94. The undertaker must repay to the Canal & River Trust in accordance with the Code of Practice 

all fees, costs, charges and expenses reasonably incurred by the Canal & River Trust— 

(a) in constructing any protective works reasonably required under the provisions of paragraph  

86(3)(a); 

(b) in respect of the approval by the engineer of plans submitted by the undertaker and the 

supervision by the engineer of the construction or repair of a specified work and any 

protective works; 

(c) in respect of the employment during the construction of the specified works or any 

protective works of any inspectors, watchmen and other persons whom it is reasonably 

necessary to appoint for inspecting, watching and lighting any waterway and for 

preventing, so far as may be reasonably practicable, interference, obstruction, danger or 

accident arising from the construction or failure of the specified works or any protective 

works; 



 

 

(d) in bringing the specified works or any protective works to the notice of users of the Canal 

& River Trust’s network; and 

(e) in constructing and/or carrying out any measures related to any specified works or 

protective works which are reasonably required by the Canal & River Trust to ensure the 

safe navigation of the waterway save that nothing is to require the Canal & River Trust to 

construct and/or carry out any measures. 

Making good of detriment; compensation and indemnity, etc. 

95.—(1) If any detriment is caused by the construction or failure of the specified works or the 

protective works if carried out by the undertaker, the undertaker (if so required by the Canal & River 

Trust) must make good such detriment and must pay to the Canal & River Trust all reasonable 

expenses properly incurred by the Canal & River Trust, and compensation for any loss sustained by 

the Canal & River Trust in making good or otherwise by reason of the detriment, provided that at 

all times Canal & River Trust will be under an obligation to take reasonable steps to mitigate its 

loss, and always excluding any consequential loss or indirect losses. 

(2) The undertaker must be responsible for and make good to the Canal & River Trust all costs, 

charges, damages, expenses and losses not otherwise provided for in this Part which may be 

occasioned to and reasonably incurred by the Canal & River Trust— 

(a) by reason of the construction of a specified work or a protective work or the failure of such 

a work; or 

(b) by reason of any act or omission of the undertaker or of any person in its employ or of its 

contractors or others whilst engaged upon the construction of a specified work or protective 

work;  

and subject to sub-paragraph (4) the undertaker must effectively indemnify and hold harmless the 

Canal & River Trust from and against all claims and demands arising out of or in connection with 

any of the matters referred to in sub-paragraphs (a) and (b), provided that at all times Canal & River 

Trust will be under an obligation to take reasonable steps to mitigate its loss, and always excluding 

any consequential loss or indirect loss. 

(3) The fact that any act or thing may have been done by the Canal & River Trust on behalf of the 

undertaker or in accordance with plans approved by the engineer or in accordance with any 

requirement of the engineer or under the engineer’s supervision or in accordance with any directions 

or awards of an arbitrator is not to (if it was done without negligence on the part of the Canal & 

River Trust or of any person in its employ or of its contractors or agents) excuse the undertaker from 

any liability under the provisions of this paragraph. 

(4) Nothing in sub-paragraph (2) imposes any liability on the undertaker with respect to any 

detriment, damage, loss or interruption to the extent that it is attributable to the act, neglect or default 

of the Canal & River Trust, its officers, servants, contractors or agents. 

(5) The Canal & River Trust must give the undertaker reasonable notice of any such claim or 

demand as aforesaid and no settlement or compromise of such a claim or demand is to be made 

without the prior consent of the undertaker. 

Arbitration 

96. Any difference arising between the undertaker and the Canal & River Trust under this Part 

(other than a difference as to the meaning or construction of this Part) must be referred to and settled 

by arbitration in accordance with article 48 (arbitration) of this Order. 

Capitalised sums 

97. Any capitalised sum which is required to be paid under this Part must be calculated by 

multiplying the reasonable cost of the maintenance or renewal works to the waterway necessitated 

as a result of the operation of the authorised development by the number of times that the 

maintenance or renewal works will be required during the operation of the authorised development. 



 

 

PART 8 

For the protection of SP Manweb 

Application 

98. The following provisions have effect for the protection of SP Manweb unless otherwise agreed 

in writing between the undertaker and SP Manweb. 

Interpretation 

99. In this Part of this Schedule— 

“alternative apparatus” means appropriate alternative apparatus to enable SP Manweb to fulfil 

its statutory functions in a manner no less efficient than previously (to the reasonable satisfaction 

of SP Manweb); 

“apparatus” means electric lines or electrical plant as defined in the 1989 Act, belonging to or 

maintained by SP Manweb together with any replacement apparatus and such other apparatus 

constructed pursuant to the Order that becomes operational apparatus of SP Manweb for the 

purposes of transmission, distribution and/or supply and includes any structure in which 

apparatus is or will be lodged or which gives or will give access to apparatus; 

“authorised development” has the same meaning as is given to the term “authorised 

development” in article 2(1) of this Order and for the purposes of this Part of this Schedule 

includes the use and maintenance of the authorised development and construction of any works 

authorised by this Schedule; 

“commence” has the same meaning as in article 2 of this Order and commencement must be 

construed to have the same meaning; 

“deed of consent” means a deed of consent, crossing agreement, deed of variation or new deed 

of grant agreed between the parties acting reasonably in order to vary and/or replace existing 

easements, agreements, enactments and other such interests so as to secure land rights and 

interests as are necessary to carry out, maintain, operate and use the apparatus in a manner 

consistent with the terms of this Part of this Schedule; 

“functions” includes powers and duties; 

“in” in a context referring to apparatus or alternative apparatus in land includes a reference to 

apparatus or alternative apparatus under, over, across, along or upon such land; 

“maintain” and “maintenance” includes the ability and right to do any of the following in 

relation to any apparatus or alternative apparatus of SP Manweb including construct, use, repair, 

alter, inspect, renew or remove the apparatus; 

“non-intrusive works” means any of the authorised development or activities undertaken in 

association with the authorised development which will or may be situated underneath electrical 

lines, or otherwise within 15 meters (measured in any direction) of any apparatus the removal 

of which has not been required by the undertaker under paragraph 102(2) or otherwise, but 

which: 

(a) is situated further than 15 meters from any electrical plant or electricity tower foundations 

the removal of which has not been required by the undertaker under paragraph 102(2) or 

otherwise; and 

(b) is not reasonably likely to adversely affect any apparatus the removal of which has not been 

required by the undertaker under paragraph 102(2) or otherwise; 

“plan” or “plans” include all designs, drawings, specifications, method statements, soil reports, 

programmes, calculations, risk assessments and other documents that are reasonably necessary 

properly and sufficiently to describe and assess the works to be executed; 

“protective works” means the underpinning, strengthening and any other works the purpose of 

which is to prevent damage that may be caused by the carrying out, maintenance or use of the 

authorised development; 



 

 

“SP Manweb” means SP Manweb PLC (Company No. 02366937) whose registered office is at 

3 Prenton Way, Prenton, CH43 3ET or any successor company; 

“specified works” means any of the authorised development or activities undertaken in 

association with the authorised development which: 

(a) will or may be situated over, or within 15 metres (measured in any direction) of any 

apparatus the removal of which has not been required by the undertaker under paragraph 

102(2) or otherwise; 

(i) is reasonably likely to adversely affect any apparatus the removal of which has not 

been required by the undertaker under paragraph 102(2) or otherwise; and/or 

(ii) include any of the activities that are referred to in SP Manweb’s polices for 

development near overhead lines EN43-8 and HSE’s guidance note 6 “Avoidance of 

Danger from Overhead Lines”. 

On Street Apparatus 

100. Except for paragraphs 104, 105 and 106 of this Part of this Schedule which will apply in 

respect of the exercise of all or any powers under the Order affecting the rights and apparatus of SP 

Manweb, the other provisions of this Schedule do not apply to apparatus in respect of which the 

relations between the undertaker and SP Manweb are regulated by the provisions of Part 3 of the 

1991 Act. 

Acquisition of land 

101.—(1) Regardless of any provision in this Order or anything shown on the land plans or 

contained in the book of reference to the Order, the undertaker may not appropriate or acquire or 

take temporary possession of any land interest of SP Manweb or appropriate, acquire, extinguish, 

interfere with or override any easement or other interest or right and/or apparatus of SP Manweb 

otherwise than by agreement (such agreement not to be unreasonably withheld or delayed). 

(2) As a condition of agreement between the parties in sub-paragraph (1), prior to the carrying out 

of any part of the authorised development (or in such other timeframe as may be agreed between SP 

Manweb and the undertaker) that are subject to the requirements of this Part of this Schedule that 

will cause any conflict with or breach the terms of any easement and/or other legal or land interest 

of SP Manweb and/or affects the provisions of any enactment or agreement regulating the relations 

between SP Manweb and the undertaker in respect of any apparatus laid or erected in land belonging 

to or secured by the undertaker, the undertaker must as SP Manweb reasonably requires enter into 

such deeds of consent upon such terms and conditions as may be agreed between SP Manweb and 

the undertaker acting reasonably and which must be no less favourable on the whole to SP Manweb 

unless otherwise agreed by SP Manweb, and it will be the responsibility of the undertaker to procure 

and/or secure the consent and entering into of such deeds and variations by all other third parties 

with an interest in the land at that time who are affected by such authorised development. 

(3) Where there is any inconsistency or duplication between the provisions set out in this Part of 

this Schedule relating to the relocation and/or removal of apparatus (including but not limited to the 

payment of costs and expenses relating to such relocation and/or removal of apparatus) and the 

provisions of any existing easement, rights, agreements and licences granted, used, enjoyed or 

exercised by SP Manweb and/or other enactments relied upon by SP Manweb as of right or other 

use in relation to the apparatus, then the provisions in this Schedule must prevail. 

(4) No agreement or consent granted by SP Manweb under any other paragraph of this Part of this 

Schedule constitutes agreement under sub-paragraph (1). 

Removal of apparatus 

102.—(1) If, in the exercise of the agreement reached in accordance with paragraph 101 or in any 

other authorised manner, including in the exercise of powers conferred by this Order, the undertaker 

acquires any interest in any land in which any apparatus is placed, that apparatus must not be 

removed under this Part of this Schedule and any right of SP Manweb to maintain that apparatus in 



 

 

that land must not be extinguished until alternative apparatus has been constructed, and is in 

operation to the reasonable satisfaction of SP Manweb in accordance with sub-paragraph (2) to (5) 

inclusive. 

(2) If, for the purpose of executing any specified works in, on, under or over any land purchased, 

held, appropriated or used under this Order, the undertaker requires the removal of any apparatus 

placed in that land, it must give to SP Manweb at least 56 days’ advance written notice of that 

requirement, together with a plan of the work proposed, and of the proposed position of the 

alternative apparatus to be provided or constructed and in that case (or if in consequence of the 

exercise of any of the powers conferred by this Order SP Manweb reasonably needs to remove any 

of its apparatus) the undertaker must, subject to sub-paragraph (3), secure any necessary consents 

for the alternative apparatus and afford to SP Manweb to its satisfaction (taking into account 

paragraph 105(1) below) the necessary facilities and rights— 

(a) for the construction of alternative apparatus in other land of or land secured by the 

undertaker; and 

(b) subsequently for the use and maintenance of that apparatus. 

(3) If alternative apparatus or any part of such apparatus is to be constructed elsewhere than in 

other land of or land secured by the undertaker, or the undertaker is unable to afford such facilities 

and rights as are mentioned in sub-paragraph (2), in the land in which the alternative apparatus or 

part of such apparatus is to be constructed, SP Manweb must, on receipt of a written notice to that 

effect from the undertaker, as soon as reasonably possible use its best endeavours to obtain the 

necessary facilities and rights in the land in which the alternative apparatus is to be constructed. 

(4) Any alternative apparatus to be constructed in land of or land secured by the undertaker under 

this Part of this Schedule must be constructed in such manner and in such position as may be agreed 

between SP Manweb and the undertaker. 

(5) SP Manweb must, after the alternative apparatus to be provided or constructed has been 

agreed, and subject to the prior grant to SP Manweb of any such facilities and rights as are referred 

to in sub-paragraph (2) or (3), proceed without unnecessary delay to construct and bring into 

operation the alternative apparatus and subsequently to remove any apparatus required by the 

undertaker to be removed under the provisions of this Part of this Schedule. 

(6) Where there is any inconsistency or duplication between the provisions set out in this Part of 

this Schedule relating to the relocation and/or removal of apparatus/including but not limited to the 

payment of costs and expenses relating to such relocation and/or removal of apparatus) and the 

provisions of any existing easement, rights, agreements and licences granted, used, enjoyed or 

exercised by SP Manweb and/or other enactments relied upon by SP Manweb as of right or other 

use in relation to the apparatus, then the provisions in this Schedule must prevail. 

Facilities and rights for alternative apparatus 

103.—(1) Where, in accordance with the provisions of this Part of this Schedule, the undertaker 

affords to or secures for SP Manweb facilities and rights in land for the construction, use, 

maintenance and protection of alternative apparatus in substitution for apparatus to be removed, 

those facilities and rights must be granted upon such terms and conditions as may be agreed between 

the undertaker and SP Manweb acting reasonably and must be no less favourable on the whole to 

SP Manweb than the facilities and rights enjoyed by it in respect of the apparatus to be removed 

unless otherwise agreed by SP Manweb. 

(2) If the facilities and rights to be afforded by the undertaker and agreed with SP Manweb under 

sub-paragraph (1) above in respect of any alternative apparatus, and the terms and conditions subject 

to which those facilities and rights are to be granted, are less favourable on the whole to SP Manweb 

than the facilities and rights enjoyed by it in respect of the apparatus to be removed and the terms 

and conditions to which those facilities and rights are subject in the matter will be referred to 

arbitration in accordance with paragraph 110 of this Part of this Schedule and the arbitrator must 

make such provision for the payment of compensation by the undertaker to SP Manweb as appears 

to the arbitrator to be reasonable having regard to all the circumstances of the particular case. In 

respect of the appointment of an arbitrator under this sub-paragraph, article 48 (arbitration) applies. 



 

 

Retained apparatus: Protection of SP Manweb as Electricity Undertaker 

104.—(1) Not less than 56 days before the commencement of any specified works, the undertaker 

must submit to SP Manweb a plan of the works to be executed and seek from SP Manweb details 

of the underground extent of their electricity tower foundations. 

(2) In relation to specified works which will or may be situated on, over, under or within (i) 15 

metres measured in any direction of any apparatus, or (ii) involve embankment works within 15 

metres of any apparatus, the plan to be submitted to SP Manweb under sub-paragraph (1) must 

include a method statement and describe— 

(a) the exact position of the specified works; 

(b) the level at which the specified works are proposed to be constructed or renewed; 

(c) the manner of their construction or renewal; 

(d) the position of all apparatus; 

(e) by way of detailed drawings, every alteration proposed to be made to or close to any such 

apparatus; and 

(f) any intended maintenance regimes. 

(3) In relation to any specified works which will or may be situated on, over, under or within 10 

metres of any part of the foundations of an electricity support or between any two or more adjacent 

electricity supports which are within the Order limits or within 10 metres of the Order limits, the 

plan to be submitted under sub-paragraph (1) must include a method statement which, in addition 

to the matters set out in sub-paragraph (2), must— 

(a) describe details of any pipeline trench design including route, dimensions, clearance to 

support foundations; 

(b) demonstrate that support foundations will not be affected prior to, during and post 

construction; 

(c) describe load bearing capacities of trench supporting structures; 

(d) describe details of any pipeline installation methodology including access arrangements, 

jointing bays and backfill methodology; 

(e) provide a written management plan for high voltage hazard during construction and 

ongoing maintenance of the pipeline corridor; 

(f) provide written details of the operations and maintenance regime for the pipeline, including 

frequency and method of access; 

(g) provide an assessment of earth rise potential if reasonably required by SP Manweb’s 

engineers; 

(h) provide evidence that trench bearing capacity is to be designed to 26 tonnes to take the 

weight of overhead line construction traffic. 

(4) The undertaker must not commence any works to which sub-paragraph (2) or (3) applies until 

SP Manweb has given written approval of the plan so submitted provided that SP Manweb must not 

unreasonably delay notification of its approval or disapproval. 

(5) Any approval of SP Manweb required under sub-paragraph (2)— 

(a) may be given subject to reasonable conditions for any purpose mentioned in sub-paragraphs 

(6) or (8); and, 

(b) must not be unreasonably withheld or delayed. 

(6) If after the expiry of 56 days SP Manweb has not communicated approval or disapproval, SP 

Manweb is deemed to have approved the plans as supplied. 

(7) In relation to any work requiring the submission of a plan under sub-paragraph (1), SP 

Manweb may require such modifications to be made to the plans as may be reasonably necessary 

for the purpose of securing its apparatus against interference or risk of damage or for the purpose of 

providing or securing proper and convenient means of access to any apparatus and SP Manweb must 



 

 

notify the undertaker of such modifications within a period of 56 days beginning with the date on 

which the plan required under sub-paragraph (1) has been submitted to SP Manweb. 

(8) Works requiring the submission of a plan under sub-paragraph (1) must only be executed in 

accordance with the plan as approved or as amended from time to time by agreement between the 

undertaker and SP Manweb and in accordance with such reasonable requirements as may be made 

in accordance with sub-paragraphs (5), (7), (9) or (10) by SP Manweb for the alteration or otherwise 

for the protection of the apparatus, or for securing access to it, and SP Manweb will be entitled to 

watch and inspect the execution of those works. 

(9) Where SP Manweb reasonably requires any protective works to be carried out by itself or by 

the undertaker (whether of a temporary or permanent nature) such protective works, inclusive of 

any measures or schemes required and approved as part of the plan approved pursuant to this 

paragraph, must be carried out to SP Manweb’s reasonable satisfaction prior to the commencement 

of any relevant part of the authorised development for which protective works are required and SP 

Manweb must give notice of its requirement for such works within 56 days from the date of 

submission of a plan pursuant to sub-paragraph (1) or (7) (except in an emergency). 

(10) If SP Manweb in accordance with sub-paragraphs (7) or (9) and in consequence of the works 

proposed by the undertaker, reasonably requires the removal of any apparatus and gives written 

notice to the undertaker of that requirement, sub-paragraphs (1) to (3) and (5) to (8) apply as if the 

removal of the apparatus had been required by the undertaker under paragraph 102(2). 

(11) Nothing in this paragraph precludes the undertaker from submitting at any time or from time 

to time, but in no case less than 56 days before commencing the execution of the specified works, a 

new plan, instead of the plan previously submitted, and having done so the provisions of this 

paragraph must apply to and in respect of the new plan. 

(12) The undertaker must not be required to comply with sub-paragraph (1) where it needs to carry 

out emergency works as defined in the 1991 Act but in that case it must give to SP Manweb notice 

as soon as is reasonably practicable and a plan of those works and must— 

(a) comply with sub-paragraphs (7), (8) and (9) insofar as is reasonably practicable in the 

circumstances; and 

(b) comply with sub-paragraph (13) at all times. 

(13) At all times when carrying out any works authorised under the Order, the undertaker must 

comply with statutory requirements and guidelines for development near overhead lines EN43-8, 

HSE’s guidance note 6 “Avoidance of Danger from Overhead Lines”, and any other appropriate 

guidance in relation to any apparatus and aligning with SP Manweb guidelines. 

(14) Not less than 56 days before the commencement of any non-intrusive works, the undertaker 

must notify and submit to SP Manweb a plan of the works to be executed, noting that approval of 

plans for non-intrusive works is not required. 

Expenses 

105.—(1) Subject to the following provisions of this paragraph, the undertaker must pay to SP 

Manweb within 30 days of receipt of an itemised invoice or claim from SP Manweb all reasonable 

charges, costs and expenses reasonably and properly incurred by SP Manweb in the execution of 

any authorised development, always excluding any consequential loss or indirect loss, and including 

without limitation in respect of: — 

(a) any costs reasonably and properly incurred by or compensation properly paid by SP 

Manweb in connection with the acquisition of rights or the exercise of statutory powers for 

such apparatus including without limitation all costs incurred by SP Manweb as a 

consequence of SP Manweb; 

(i) using its own compulsory purchase powers to acquire any necessary rights under 

paragraph 102(3); and/or 

(ii) exercising any compulsory purchase powers in the Order transferred to or benefitting 

SP Manweb; 



 

 

(b) in connection with the cost of the carrying out of any diversion work or the provision of 

any alternative apparatus; 

(c) the cutting off of any apparatus from any other apparatus or the making safe of redundant 

apparatus; 

(d) the approval of plans; 

(e) the carrying out of reasonable protective works (including any reasonable temporary 

protective works and their removal); 

(f) the survey of any land, apparatus or works, the inspection and monitoring of works or the 

installation or removal of any temporary works reasonably necessary in consequence of the 

execution of any such works referred to in this Part of this Schedule. 

(2) There will be deducted from any sum payable under sub-paragraph (1) the value of any 

apparatus removed under the provisions of this Part of this Schedule and which is not re-used as 

part of the alternative apparatus, that value being calculated after removal. 

(3) If in accordance with the provisions of this Part of this Schedule— 

(a) apparatus of better type, of greater capacity or of greater dimensions is placed in 

substitution for existing apparatus of worse type, of smaller capacity or of smaller 

dimensions; or 

(b) apparatus (whether existing apparatus or apparatus substituted for existing apparatus) is 

placed at a depth greater than the depth at which the existing apparatus was situated, 

and the placing of apparatus of that type or capacity or of those dimensions or the placing 

of apparatus at that depth, as the case may be, is not agreed by the undertaker or, in default 

of agreement, is not determined by arbitration in accordance with paragraph 110 

(arbitration) to be necessary, then, if such placing involves cost in the construction of works 

under this Part of this Schedule exceeding that which would have been involved if the 

apparatus placed had been of the existing type, capacity or dimensions, or at the existing 

depth, as the case may be, the amount which apart from this sub-paragraph would be 

payable to SP Manweb by virtue of sub-paragraph (1) will be reduced by the amount of 

that excess. 

(4) For the purposes of sub-paragraph (3)— 

(a) an extension of apparatus to a length greater than the length of existing apparatus will not 

be treated as a placing of apparatus of greater dimensions than those of the existing 

apparatus; and 

(b) where the provision of a joint in a pipe is agreed, or is determined to be necessary, the 

consequential provision of a jointing chamber or of a manhole will be treated as if it also 

had been agreed or had been so determined. 

(5) An amount which apart from this sub-paragraph would be payable to SP Manweb in respect 

of works by virtue of sub-paragraph (1) must, if the works include the placing of apparatus provided 

in substitution for apparatus placed more than 7 years and 6 months earlier so as to confer on SP 

Manweb any financial benefit by deferment of the time for renewal of the apparatus in the ordinary 

course, be reduced by the amount which represents that benefit. 

Indemnity 

106.—(1) Subject to sub-paragraphs (2) and (3), if by reason of the construction of any such works 

authorised by this Part of this Schedule or of the construction, use, maintenance or failure of any of 

the authorised development by or on behalf of the undertaker or of any act or default of the 

undertaker (or any person employed or authorised by it) in the course of carrying out such works, 

including without limitation works carried out by the undertaker under this Part of this Schedule or 

any subsidence resulting from any of these works, any damage is caused to any apparatus or 

alternative apparatus (other than apparatus the repair of which is not reasonably necessary in view 

of its intended removal for the purposes of the authorised development) or property of SP Manweb, 

or if there is any interruption in any service provided, or in the supply of any goods by SP Manweb, 

or SP Manweb becomes liable to pay any amount to any third party, the undertaker must— 



 

 

(a) bear and pay on demand accompanied by an invoice or claim and associated itemised 

accounting from from SP Manweb the cost reasonably and properly incurred by SP 

Manweb in making good such damage or restoring the supply; and 

(b) indemnify SP Manweb for any other expenses, loss, demands, proceedings, damages, 

claims, penalties or costs incurred by or recovered from SP Manweb, by reason of any such 

damage or interruption or SP Manweb becoming liable to any third party as aforesaid other 

than arising from any default of SP Manweb 

always excluding any consequential loss or indirect loss and provided that at all times SP Manweb 

will be under an obligation to take reasonable steps to mitigate its loss. 

(2) The fact that any act or thing may have been done by SP Manweb on behalf of the undertaker 

or in accordance with a plan approved by SP Manweb or in accordance with any requirement of SP 

Manweb as a consequence of the authorised development or under its supervision does not (unless 

sub-paragraph (3) applies), excuse the undertaker from liability under the provisions of this 

paragraph where the undertaker fails to carry out and execute the works properly with due care and 

attention and in a skilful and workmanlike manner or in a manner that does not materially accord 

with the approved plan (or as otherwise agreed between the undertaker and SP Manweb pursuant to 

paragraph 105). 

(3) Nothing in sub-paragraph (1) will impose any liability on the undertaker in respect of- 

(a) any damage or interruption to the extent that it is attributable to the neglect or default of SP 

Manweb, its officers, employees, contractors or agents; 

(b) any authorised development and/or any other works authorised by this Part of this Schedule 

carried out by SP Manweb as an assignee, transferee or lessee of the undertaker with the 

benefit of the Order pursuant to section 156 of the 2008 Act or article 7 (benefit of the 

Order) subject to the proviso that once such works become apparatus (“new apparatus”), 

any authorised development yet to be executed and not falling within this sub-paragraph 

3(b) will be subject to the full terms of this Part of this Schedule including this paragraph 

in respect of such new apparatus; and / or 

(c) any indirect or consequential loss of any third party (including but not limited to loss of 

use, revenue, profit, contract, production, increased cost of working or business 

interruption) arising from any such damage or interruption. 

(4) SP Manweb must give the undertaker reasonable notice of any claim or demand and no 

settlement, admission of liability or compromise or demand, unless payment is required in 

connection with a statutory compensation scheme, is to be made without first consulting the 

undertaker and considering its representations. 

Enactments and agreements 

107. Save to the extent provided for to the contrary elsewhere in this Part of this Schedule or by 

agreement in writing between SP Manweb and the undertaker, nothing in this Part of this Schedule 

will affect the provisions of any enactment or agreement regulating the relations between the 

undertaker and SP Manweb in respect of any apparatus laid or erected in land belonging to the 

undertaker on the date on which this Order is made. 

Co-operation 

108.—(1) Where in consequence of the proposed construction of any part of the authorised 

development, the undertaker or SP Manweb requires the removal of apparatus under paragraph 

102(2) or SP Manweb makes requirements for the protection or alteration of apparatus under 

paragraph 104, the undertaker must use all reasonable endeavours to co-ordinate the execution of 

the works in the interests of safety and the efficient and economic execution of the authorised 

development and taking into account the need to ensure the safe and efficient operation of SP 

Manweb’s undertaking and SP Manweb must use all reasonable endeavours to co-operate with the 

undertaker for that purpose. 



 

 

(2) For the avoidance of doubt whenever SP Manweb’s consent, agreement or approval is required 

in relation to plans, documents or other information submitted by the undertaker or the taking of 

action by SP Manweb is required, it must not be unreasonably withheld or delayed. 

Access 

109. If in consequence of the agreement reached in accordance with paragraph 101(1) or the 

powers granted under this Order the access to any apparatus is materially obstructed, the undertaker 

must provide such alternative means of access to such apparatus as will enable SP Manweb to 

maintain or use the apparatus no less effectively than was possible before such obstruction. 

Arbitration 

110. Save for differences or disputes arising under paragraphs 102(2), 102(4), 103(1) and 104 any 

difference or dispute arising between the undertaker and SP Manweb under this Part of this Schedule 

must, unless otherwise agreed in writing between the undertaker and SP Manweb, determined by 

arbitration in accordance with article 48 (arbitration). 

Notices 

111. Notwithstanding article 45 (service of notices), any plans submitted to SP Manweb by the 

undertaker pursuant to this Part must be sent to such address as SP Manweb may from time to time 

appoint instead for that purpose and notify to the undertaker in writing. 

PART 9 

Protection of CF Fertilisers UK Limited 

112. The provisions of this Part have effect unless otherwise agreed in writing between the 

undertaker and CF Fertilisers. 

113. In this Part— 

"construction" includes execution, placing, alteration and reconstruction and "construct" and 

"constructed" have corresponding meanings;  

"CF Fertilisers" means CF Fertilisers UK Limited (company number 03455690), whose 

registered office is at Head Office Building, Ince, Chester, Cheshire, United Kingdom, CH2 

4LB and any associated company of CF Fertilisers UK Limited which holds relevant property;  

"relevant property" means: 

(a) any land, works, apparatus and equipment belonging to CF Fertilisers; and  

(b) any easement or other property interest held or used by CF Fertilisers or a tenant or licencee 

of CF Fertilisers for the purposes of such land, works, apparatus or equipment. 

Rights of access 

114. Regardless of any provision of this Order or anything shown on the land plans, the 

undertaker- 

(a) must not extinguish any rights of access to the relevant property granted to CF Fertilisers 

otherwise than by agreement (both parties acting reasonably); 

(b) must provide a minimum of two working days notification prior to entry to the relevant 

property; and 

(c) must keep any existing roads used for access to the relevant property by CF Fertilisers clear 

from obstruction as far as reasonably practicable. 



 

 

Expenses 

115. Nothing in this Part imposes any liability on the undertaker with respect to any damage, costs, 

expenses or loss attributable to the negligence of CF Fertilisers or its servants, contractors or agents 

or any liability on CF Fertilisers with respect of any damage, costs, expenses or loss attributable to 

the negligence of the undertaker or its servants, contractors or agents. 

116. The undertaker must pay to CF Fertilisers all reasonable and proper costs, charges, damages 

and expenses not otherwise provided for in this Part of this Schedule (but always excluding any 

consequential loss or indirect loss) which may be reasonably incurred by CF Fertilisers in respect 

of any damage caused to or additional maintenance required to relevant property as a direct result 

of the construction of the authorised development. 

117. (1) Notwithstanding anything to the contrary in this Part of this Schedule, the undertaker 

shall not be liable for any consequential loss or indirect loss suffered by CF Fertilisers as a result of 

the construction of the authorised development and CF Fertilisers shall not be liable for any 

consequential loss or indirect loss suffered by the undertaker as a result of the construction of the 

authorised development. 

(2)  CF Fertilisers must- 

(a) give the undertaker reasonable written notice of any such sums referred to in paragraph 116 

as soon as reasonably possible after CF Fertilisers become aware of the same; 

(b) not make any offers to settle claims or demands without the prior consent of the undertaker; 

(c) take all reasonable steps to mitigate any liabilities; and 

(d) keep the undertaker informed and have regard to the undertaker’s representations in relation 

to any such sums referred to in paragraph 116. 

PART 10 

For the protection of Wales and West Utilities 

118. For the protection of Wales and West Utilities as referred to in this part of this Schedule the 

provisions of this Part have effect unless otherwise agreed in writing between the undertaker and 

Wales and West Utilities. 

119. In this Part— 

“alternative apparatus” means alternative apparatus adequate to enable Wales and West Utilities 

to fulfil its statutory functions in a manner no less efficient than previously; 

“apparatus” means all mains, pipes or other apparatus belonging to or maintained by Wales and 

West Utilities for the purposes of carrying out its statutory undertaking and includes any 

structure in which apparatus is or is to be lodged or which gives or will give access to apparatus; 

"authorised development" has the same meaning as in article 2 (interpretation) of this Order and 

(unless otherwise specified) for the purposes of this Schedule shall include associated 

development and the construction, use, maintenance and decommissioning of the authorised 

development and the construction of any authorised development;  

“functions” includes powers and duties; 

“in” in a context referring to apparatus or alternative apparatus in land includes a reference to 

apparatus or alternative apparatus under, over or upon land; 

“plan” includes all designs, drawings, specifications, method statements, soil reports, 

programmes, calculations, risk assessments and other documents that are reasonably necessary 

properly and sufficiently to describe the works to be executed;  

“protective works” means the underpinning, strengthening and any other works the purpose of 

which is to prevent damage that may be caused by the carrying out, maintenance or use of the 

authorised development; 



 

 

“security infrastructure” includes cameras, perimeter fencing, fencing and gates and any other 

security measures required in order to ensure an appropriate level of security in respect of the 

authorised development or any apparatus; 

“specified work” means so much of any of the works comprised in the authorised development 

or activities undertaken in association with the authorised development which: 

(a) are in, on or under any land purchased, leased, held, appropriated or used under this Order 

that are within 15 metres of, or will or may in any way affect, any apparatus the removal 

of which is not required under paragraph 123 of this Part of this Schedule; and/or 

(b) will or may be situated within 4 metres measured in any direction of any security 

infrastructure belonging to or maintained by Wales and West Utilities; 

“WWU standards” means Wales and West Utilities Limited specification for safe working in 

the vicinity of pipelines and associated installations operating above 2 barg – requirements for 

third parties (SSW22) and Plant Protection General Conditions; and  

“Wales and West Utilities” means Wales and West Utilities Limited (Company No. 05046791) 

whose    registered office is at Wales & West House, Spooner Close Coedkernew, Newport, 

South Wales, NP10 8FZ and includes any successor in title or any successor as a gas transporter 

within the meaning of Part 1 of the Gas Act 1986. 

Apparatus in streets 

120. This Part of this Schedule does not apply to apparatus in respect of which the relations 

between the undertaker and Wales and West Utilities are regulated by the provisions of Part 3 (street 

works in England and Wales) of the 1991 Act;  

121. Regardless of the temporary prohibition or restriction of use of public rights of way or streets 

under the powers conferred by article 13 (temporary restriction of public right of way) and 14 

(temporary restriction of use of streets), Wales and West Utilities is at liberty at all times to take all 

reasonably necessary access across any such public right of way or street and to execute and do all 

such works and things in upon or under any such public right of way or street as may be reasonably 

necessary to enable it to maintain any apparatus which at the time of the prohibition or restriction 

was in that public right of way or street. 

Acquisition of land 

122. Regardless of any provision of this Order or anything shown on the land plans or contained 

in the book of reference to the Order, the undertaker must not (a) appropriate or acquire or take 

temporary possession of apparatus or (b) appropriate, acquire or extinguish interfere with or override 

any easement, other interest or right and/or apparatus any apparatus belonging to or maintained by 

Wales and West Utilities otherwise than by agreement, provided that such agreement is not 

unreasonably delayed or withheld. 

Removal of apparatus 

123.—(1) If, in the exercise of the powers conferred by this Order, including pursuant to any 

agreement reached in accordance with paragraph 118, the undertaker acquires any interest in, on or 

under any land in which any apparatus is placed or over which access is enjoyed and requires Wales 

and West Utilities’ apparatus is relocated or diverted, that apparatus must not be decommissioned 

or removed under this Part, and any right of Wales and West Utilities to maintain that apparatus in 

that land and to gain access to it must not be extinguished or interfered with until alternative 

apparatus has been constructed and is in operation and the facilities and rights referred to in sub-

paragraph (2)  to the reasonable satisfaction of  Wales and West Utilities. 

(2) If, for the purpose of executing any works in, on or under any land purchased, leased, held, 

appropriated or used under this Order, the undertaker requires the removal of any apparatus placed 

in that land, the undertaker must give to Wales and West Utilities at least 28 days’ written notice of 

that requirement, together with a plan, description, risk assessment method statement and section 

drawing of the work proposed which complies with WWU standards, and of the proposed position 



 

 

of the alternative apparatus to be provided or constructed; and in that case (or if in consequence of 

the exercise of any of the powers conferred by this Order Wales and West Utilities reasonably needs 

to remove any of its apparatus) the undertaker must, subject to sub-paragraph (3), afford to Wales 

and West Utilities the necessary facilities and rights for the construction of alternative apparatus in 

other land of the undertaker and subsequently for the maintenance of and access to that apparatus 

and any appropriate working areas. 

(3) If alternative apparatus or any part of such apparatus is to be constructed elsewhere than in 

other land of the undertaker, or the undertaker is unable to afford such facilities and rights as are 

mentioned in sub-paragraph (2) in the land in which the alternative apparatus or part of such 

apparatus is to be constructed, Wales and West Utilities must, on receipt of a written notice to that 

effect from the undertaker, as soon as reasonably possible use reasonable endeavours to obtain the 

necessary facilities and rights in the land in which the alternative apparatus is to be constructed. 

(4) Any alternative apparatus to be constructed in land of the undertaker under this Part must be 

constructed in such manner and in such line or situation as may be agreed between Wales and West 

Utilities and the undertaker or in default of agreement settled by arbitration in accordance with 

article 48 (arbitration). 

(5) Wales and West Utilities must, after the alternative apparatus to be provided or constructed 

has been agreed or settled by arbitration in accordance with article 48 (arbitration), and after the 

grant to Wales and West Utilities of any such facilities and rights as are referred to in sub-paragraph 

(2) or (3), proceed without unnecessary delay to construct and bring into operation the alternative 

apparatus and subsequently to remove or decommission any apparatus required by the undertaker 

to be removed or decommissioned under the provisions of this Part. 

Facilities and rights for alternative apparatus 

124.—(1) Where, in accordance with the provisions of this Part, the undertaker affords to Wales 

and West Utilities facilities and rights for the construction and maintenance in land of the undertaker 

of alternative apparatus in substitution for apparatus to be removed or decommissioned, those 

facilities and rights must be granted upon such terms and conditions as may be agreed between the 

undertaker and Wales and West Utilities or in default of agreement settled by arbitration in 

accordance with article 48 (arbitration). 

(2) In settling those terms and conditions in respect of alternative apparatus to be constructed in 

or along the authorised development, the arbitrator must— 

(a) give effect to all reasonable requirements of the undertaker for ensuring the safety and 

efficient operation of the authorised development and for securing any subsequent 

alterations or adaptations of the alternative apparatus that may be required to prevent 

interference with any proposed works of the undertaker;  

(b) so far as it may be reasonable and practicable to do so in the circumstances of the particular 

case, give effect to the terms and conditions, if any, applicable to the apparatus constructed 

in or along the authorised project for which the alternative apparatus is to be substituted; 

and 

(c) avoid any unreasonable adverse impact on Wales and West Utilities’ operations or 

apparatus. 

(3) If the facilities and rights to be afforded by the undertaker in respect of any alternative 

apparatus, and the terms and conditions subject to which those facilities and rights are to be granted, 

are in the opinion of the arbitrator less favourable on the whole to Wales and West Utilities than the 

facilities and rights enjoyed by it in respect of the apparatus to be removed and the terms and 

conditions to which those facilities and rights are subject, the arbitrator must make such provision 

for the payment of compensation by the undertaker to Wales and West Utilities as appears to the 

arbitrator to be reasonable having regard to all the circumstances of the particular case. 

Retained apparatus 

125.—(1) Not less than 42 days before starting the execution of any specified works in, on or 

under any land purchased, leased, held, appropriated or used under this Order that are near to, or 



 

 

will or may affect, any apparatus the removal of which has not been required by the undertaker 

under paragraph 123(2), the undertaker must submit to Wales and West Utilities a plan, section 

drawing, description of the works to be executed and a risk assessment method statement which 

comply with WWU standards. 

(2) Those works must be executed only in accordance with the plan, section drawing, description 

and risk assessment method statement submitted under sub-paragraph (1) and in accordance with 

WWU standards and such reasonable requirements as may be made in accordance with sub-

paragraph (3) by Wales and West Utilities for the alteration or otherwise for the protection of the 

apparatus, or for securing access to it, and Wales and West Utilities is entitled to watch and inspect 

the execution of those works. 

(3) Any requirements made by Wales and West Utilities under sub-paragraph (2) must be made 

within a period of 42 days beginning with the date on which a plan, section drawing, description, 

and risk assessment method statement under sub-paragraph (1) is submitted to it. 

(4) If Wales and West Utilities, in accordance with sub-paragraph (3) and in consequence of the 

works proposed by the undertaker, reasonably requires the removal or decommissioning of any 

apparatus or any reasonably necessary protective works and gives written notice to the undertaker 

of that requirement, the provisions of this Part apply as if the removal or decommissioning of the 

apparatus or the protective works had been required by the undertaker under paragraph 123(2). 

(5) Nothing in this paragraph precludes the undertaker from submitting at any time or from time 

to time, but in no case less than 42 days before commencing the execution of any works, a new plan 

instead of the plan, section drawing, description and risk assessment method statement previously 

submitted, and having done so the provisions of this paragraph apply to and in respect of the new 

plan, section drawing, description and risk assessment method statement. 

(6) The undertaker is not required to comply with sub-paragraph (1) in a case of emergency but 

in that case it must give to Wales and West Utilities notice as soon as is reasonably practicable and 

a plan, section drawing, description and risk assessment method statement of those works as soon 

as reasonably practicable subsequently and must comply with sub-paragraph (2) in so far as is 

reasonably practicable in the circumstances. 

(7) Where the specified works only include ground investigation or PAS128 Cat A surveys, all 

timeframes in this paragraph shall be reduced to 14 days. 

Expenses and costs 

126.—(1) Subject to the following provisions of this paragraph, the undertaker must repay to 

Wales and West Utilities within 30 days of a request by Wales and West Utilities the reasonable 

expenses agreed with the undertaker in advance and reasonably incurred by Wales and West Utilities 

in the inspection, removal, relaying or replacing, alteration or protection of any apparatus or security 

infrastructure of the construction of any new apparatus or security infrastructure which may be 

required in direct consequence of the execution of any such works as are referred to in paragraph 

123(2) or any specified work, but always provided that the undertaker shall not be liable under any 

circumstances for any consequential loss or indirect loss suffered by Wales and West Utilities. 

(2) The value of any apparatus removed under the provisions of this Part must be deducted from 

any sum payable under sub-paragraph (1), that value being calculated after removal. 

(3) If in accordance with the provisions of this Part— 

(a) apparatus of better type, of greater capacity or of greater dimensions is placed in 

substitution for existing apparatus of worse type, of smaller capacity or of smaller 

dimensions; or 

(b) apparatus (whether existing apparatus or apparatus substituted for existing apparatus) is 

placed at a depth greater than the depth at which the existing apparatus was situated, 

and the placing of apparatus of that type or capacity or of those dimensions or the placing of 

apparatus at that depth, as the case may be, is not agreed by the undertaker or, in default of 

agreement, is not determined by arbitration in accordance with article 48 (arbitration) to be 

necessary then, if such placing involves cost in the construction of works under this Part exceeding 

that which would have been involved if the apparatus placed had been of the existing type, capacity 



 

 

or dimensions, or at the existing depth, as the case may be, the amount which apart from this sub-

paragraph would be payable to the utility undertaker in question by virtue of sub-paragraph (1) must 

be reduced by the amount of that excess. 

(4) For the purposes of sub-paragraph (3)— 

(a) an extension of apparatus to a length greater than the length of existing apparatus must not 

be treated as a placing of apparatus of greater dimensions than those of the existing 

apparatus; and 

(b) where the provision of a joint in a pipe or cable is agreed, or is determined to be necessary, 

the consequential provision of a jointing chamber or of a manhole must be treated as if it 

also had been agreed or had been so determined. 

(5) An amount which apart from this sub-paragraph would be payable to Wales and West Utilities 

in respect of works by virtue of sub-paragraph (1) must, if the works include the placing of apparatus 

provided in substitution for apparatus placed more than 7 years and 6 months earlier so as to confer 

on Wales and West Utilities any financial benefit by deferment of the time for renewal of the 

apparatus in the ordinary course, is to be reduced by the amount which represents that benefit. 

127.—(1) Subject to sub-paragraph (2), if by reason or in consequence of the construction of any 

such works referred to in paragraph 6(2) or any specified work any damage is caused to any 

apparatus (other than apparatus the repair of which is not reasonably necessary in view of its 

intended removal for the purposes of those works) or property of Wales and West Utilities, or there 

is any interruption in any service provided, or in the supply of any goods, by Wales and West 

Utilities, the undertaker must— 

(a) bear and pay the cost reasonably incurred by Wales and West Utilities in making good such 

damage or restoring the supply; and 

(b) make reasonable compensation to Wales and West Utilities for any other expenses, loss, 

damages, penalty or costs incurred by Wales and West Utilities, 

as a direct result of any such damage or interruption and always provided that the undertaker shall 

not be liable under any circumstances for any consequential loss or indirect loss suffered by Wales 

and West Utilities. 

(2) Nothing in sub-paragraph (1) imposes any liability on the undertaker with respect to any 

damage or interruption to the extent that it is attributable to the act, neglect or default of Wales and 

West Utilities, its officers, servants, contractors or agents. 

(3) Wales and West Utilities must give the undertaker reasonable notice of any such claim or 

demand and no settlement or compromise is to be made without the consent of the undertaker  unless 

payment is required and the level specified in accordance with a statutory compensation scheme 

and, if such consent is withheld, the undertaker has the sole conduct of any settlement or 

compromise or of any proceedings necessary to resist the claim or demand provided that the 

undertaker consults Wales and West Utilities and takes any representations it makes into account. 

Enactments and agreements 

128. Nothing in this Part affects the provisions of any enactment or agreement regulating the 

relations between the undertaker and Wales and West Utilities in respect of any apparatus in land 

belonging to the undertaker on the date on which this Order is made. 

PART 11 

Protection for Welsh Water 

129. The provisions of this Part have effect unless otherwise agreed in writing between the 

undertaker and Welsh Water. 

130. In this Part— 



 

 

“alternative apparatus” means alternative apparatus adequate to enable the utility undertaker in 

question to fulfil its statutory functions in a manner no less efficient than previously; 

“apparatus” means— 

(a) mains, pipes or other apparatus belonging to or maintained by that water undertaker for the 

purposes of water supply; and 

(b) any drain or works vested in the sewerage undertaker under the Water Industry Act 1991; 

and 

(c) any sewer which is so vested or is the subject of a notice of intention to adopt given under 

section 102(4) (adoption of sewers and disposal works) of that Act or an agreement to adopt 

made under section 104 (agreements to adopt sewer, drain or sewerage disposal works, at 

future date) of that Act; 

and includes a sludge main, disposal main (within the meaning of section 219 (general 

interpretation) of that Act) or sewer outfall and any manholes, ventilating shafts, pumps or 

other accessories forming part of any such sewer, drain or works, 

and includes any structure in which apparatus is or is to be lodged or which gives or will give access 

to apparatus; 

“functions” includes powers and duties; 

“in” in a context referring to apparatus or alternative apparatus in land includes a reference to 

apparatus or alternative apparatus under, over or upon land; 

“plan” includes all designs, drawings, specifications, method statements, soil reports, 

programmes, calculations, risk assessments and other documents that are reasonably necessary 

properly and sufficiently to describe the works to be executed; and 

“utility undertaker” means— 

(a) a water undertaker within the meaning of the Water Industry Act 1991; and 

(b) a sewerage undertaker within the meaning of Part 1 of the Water Industry Act 1991, 

and in relation to any apparatus, means the utility undertaker to whom it belongs or by 

whom it is maintained. 

On street apparatus  

131. This Part does not apply to— 

(a) apparatus in respect of which the relations between the undertaker and the utility undertaker 

are regulated by the provisions of Part 3 (street works in England and Wales) of the 1991 

Act.  

Acquisition of land 

132. Regardless of any provision of this Order or anything shown on the land plans, the undertaker 

must not acquire any apparatus otherwise than by agreement. 

Removal of apparatus 

133.—(1) If, in the exercise of the powers conferred by this Order, the undertaker acquires any 

interest in any land in which any apparatus is placed or requires that the utility undertaker’s 

apparatus is relocated or diverted, that apparatus must not be removed under this Part, and any right 

of a utility undertaker to maintain that apparatus in that land must not be extinguished until 

alternative apparatus has been constructed and is in operation to the reasonable satisfaction of the 

utility undertaker in question. 

(2) If, for the purpose of executing any works in, on or under any land purchased, held, 

appropriated or used under this Order, the undertaker requires the removal of any apparatus placed 

in that land, the undertaker must give to the utility undertaker in question 28 days’ written notice of 

that requirement, together with a plan of the work proposed, and of the proposed position of the 



 

 

alternative apparatus to be provided or constructed; and in that case (or if in consequence of the 

exercise of any of the powers conferred by this Order a utility undertaker reasonably needs to 

remove any of its apparatus) the undertaker must, subject to sub-paragraph (3), afford to the utility 

undertaker the necessary facilities and rights for the construction of alternative apparatus in other 

land of the undertaker and subsequently for the maintenance of that apparatus. 

(3) If alternative apparatus or any part of such apparatus is to be constructed elsewhere than in 

other land of the undertaker, or the undertaker is unable to afford such facilities and rights as are 

mentioned in sub-paragraph (2) in the land in which the alternative apparatus or part of such 

apparatus is to be constructed, the utility undertaker in question must, on receipt of a written notice 

to that effect from the undertaker, as soon as reasonably possible use reasonable endeavours to 

obtain the necessary facilities and rights in the land in which the alternative apparatus is to be 

constructed. 

(4) Any alternative apparatus to be constructed in land of the undertaker under this Part must be 

constructed in such manner and in such line or situation as may be agreed between the utility 

undertaker in question and the undertaker or in default of agreement settled by arbitration in 

accordance with article 48 (arbitration). 

(5) The utility undertaker in question must, after the alternative apparatus to be provided or 

constructed has been agreed or settled by arbitration in accordance with article 48 (arbitration), and 

after the grant to the utility undertaker of any such facilities and rights as are referred to in sub-

paragraph (2) or (3), proceed without unnecessary delay to construct and bring into operation the 

alternative apparatus and subsequently to remove any apparatus required by the undertaker to be 

removed under the provisions of this Part. 

(6) Regardless of anything in sub-paragraph (5), if the undertaker gives notice in writing to the 

utility undertaker in question that the undertaker desires itself to execute any work, or part of any 

work, in connection with the construction or removal of apparatus in any land of the undertaker, 

that work, instead of being executed by the utility undertaker, must be executed by the undertaker 

without unnecessary delay under the superintendence, if given, and to the reasonable satisfaction of 

the utility undertaker. 

(7) Nothing in sub-paragraph (6) authorises the undertaker to execute the placing, installation, 

bedding, packing, removal, connection or disconnection of any apparatus, or execute any filling 

around the apparatus (where the apparatus is laid in a trench) within 300 millimetres of the 

apparatus. 

Facilities and rights for alternative apparatus 

134.—(1) Where, in accordance with the provisions of this Part, the undertaker affords to a utility 

undertaker facilities and rights for the construction and maintenance in land of the undertaker of 

alternative apparatus in substitution for apparatus to be removed, those facilities and rights must be 

granted upon such terms and conditions as may be agreed between the undertaker and the utility 

undertaker in question or in default of agreement settled by arbitration in accordance with article 48 

(arbitration). 

(2) In settling those terms and conditions in respect of alternative apparatus to be constructed in 

or along the authorised development, the arbitrator must— 

(a) give effect to all reasonable requirements of the undertaker for ensuring the safety and 

efficient operation of the authorised development and for securing any subsequent 

alterations or adaptations of the alternative apparatus that may be required to prevent 

interference with any proposed works of the undertaker; and 

(b) so far as it may be reasonable and practicable to do so in the circumstances of the particular 

case, give effect to the terms and conditions, if any, applicable to the apparatus constructed 

in or along the authorised project for which the alternative apparatus is to be substituted. 

(3) If the facilities and rights to be afforded by the undertaker in respect of any alternative 

apparatus, and the terms and conditions subject to which those facilities and rights are to be granted, 

are in the opinion of the arbitrator less favourable on the whole to the utility undertaker in question 

than the facilities and rights enjoyed by it in respect of the apparatus to be removed and the terms 



 

 

and conditions to which those facilities and rights are subject, the arbitrator must make such 

provision for the payment of compensation by the undertaker to that utility undertaker as appears to 

the arbitrator to be reasonable having regard to all the circumstances of the particular case. 

Retained apparatus 

135.—(1) Not less than 28 days before starting the execution of any works in, on or under any 

land purchased, held, appropriated or used under this Order that are near to, or will or may affect, 

any apparatus the removal of which has not been required by the undertaker under paragraph 133(2), 

the undertaker must submit to the utility undertaker in question a plan of the works to be executed. 

(2) Those works must be executed only in accordance with the plan submitted under sub-

paragraph (1) and in accordance with such reasonable requirements as may be made in accordance 

with sub-paragraph (3) by the utility undertaker for the alteration or otherwise for the protection of 

the apparatus, or for securing access to it, and the utility undertaker is entitled to watch and inspect 

the execution of those works. 

(3) Any requirements made by a utility undertaker under sub-paragraph (2) must be made within 

a period of 21 days beginning with the date on which a plan under sub-paragraph (is submitted to 

it. 

(4) If a utility undertaker, in accordance with sub-paragraph (3) and in consequence of the works 

proposed by the undertaker, reasonably requires the removal of any apparatus and gives written 

notice to the undertaker of that requirement, the provisions of this Part apply as if the removal of 

the apparatus had been required by the undertaker under paragraph 133(2). 

(5) Nothing in this paragraph precludes the undertaker from submitting at any time or from time 

to time, but in no case less than 28 days before commencing the execution of any works, a new plan 

instead of the plan previously submitted, and having done so the provisions of this paragraph apply 

to and in respect of the new plan. 

(6) The undertaker is not required to comply with sub-paragraph (1) in a case of emergency but 

in that case it must give to the utility undertaker in question notice as soon as is reasonably 

practicable and a plan of those works as soon as reasonably practicable subsequently and must 

comply with sub-paragraph (2) in so far as is reasonably practicable in the circumstances. 

Expenses and costs 

136.—(1) Subject to the following provisions of this paragraph, the undertaker must repay to a 

utility undertaker the reasonable expenses agreed with the undertaker in advance and reasonably 

incurred by that utility undertaker in, or in connection with, the inspection, removal, alteration or 

protection of any apparatus or the construction of any new apparatus which may be required in 

consequence of the execution of any such works as are referred to in paragraph 133(2). 

(2) The value of any apparatus removed under the provisions of this Part must be deducted from 

any sum payable under sub-paragraph (1), that value being calculated after removal. 

(3) If in accordance with the provisions of this Part— 

(a) apparatus of better type, of greater capacity or of greater dimensions is placed in 

substitution for existing apparatus of worse type, of smaller capacity or of smaller 

dimensions; or 

(b) apparatus (whether existing apparatus or apparatus substituted for existing apparatus) is 

placed at a depth greater than the depth at which the existing apparatus was situated, 

and the placing of apparatus of that type or capacity or of those dimensions or the placing of 

apparatus at that depth, as the case may be, is not agreed by the undertaker or, in default of 

agreement, is not determined by arbitration in accordance with article 48 (arbitration) to be 

necessary then, if such placing involves cost in the construction of works under this Part exceeding 

that which would have been involved if the apparatus placed had been of the existing type, capacity 

or dimensions, or at the existing depth, as the case may be, the amount which apart from this sub-

paragraph would be payable to the utility undertaker in question by virtue of sub-paragraph (1) must 

be reduced by the amount of that excess. 



 

 

(4) For the purposes of sub-paragraph (3)— 

(a) an extension of apparatus to a length greater than the length of existing apparatus must not 

be treated as a placing of apparatus of greater dimensions than those of the existing 

apparatus; and 

(b) where the provision of a joint in a pipe or cable is agreed, or is determined to be necessary, 

the consequential provision of a jointing chamber or of a manhole must be treated as if it 

also had been agreed or had been so determined. 

(5) An amount which apart from this sub-paragraph would be payable to a utility undertaker in 

respect of works by virtue of sub-paragraph (1) must, if the works include the placing of apparatus 

provided in substitution for apparatus placed more than 7 years and 6 months earlier so as to confer 

on the utility undertaker any financial benefit by deferment of the time for renewal of the apparatus 

in the ordinary course, is to be reduced by the amount which represents that benefit. 

137.—(1) Subject to sub-paragraph (2), if by reason or in consequence of the construction of any 

such works referred to in paragraph 133(2) any damage is caused to any apparatus (other than 

apparatus the repair of which is not reasonably necessary in view of its intended removal for the 

purposes of those works) or property of a utility undertaker, or there is any interruption in any 

service provided, or in the supply of any goods, by any utility undertaker, the undertaker must— 

(a) bear and pay the cost reasonably incurred by that utility undertaker in making good such 

damage or restoring the supply; and 

(b) make reasonable compensation to that utility undertaker for any other expenses, loss, 

damages, penalty or costs incurred by the utility undertaker, 

by reason or in consequence of any such damage or interruption. 

(2) Nothing in sub-paragraph (1) imposes any liability on the undertaker with respect to any 

damage or interruption to the extent that it is attributable to the act, neglect or default of a utility 

undertaker, its officers, servants, contractors or agents. 

(3) A utility undertaker must give the undertaker reasonable notice of any such claim or demand 

and no settlement or compromise is to be made without the consent of the undertaker and, if such 

consent is withheld, the undertaker has the sole conduct of any settlement or compromise or of any 

proceedings necessary to resist the claim or demand. 

Miscellaneous 

138. Nothing in this Part affects the provisions of any enactment or agreement regulating the 

relations between the undertaker and a utility undertaker in respect of any apparatus in land 

belonging to the undertaker on the date on which this Order is made. 

PART 12 

For the protection of United Utilities Water Limited (UU Water) 

Application 

139. For the protection of UU Water the following provisions, unless otherwise agreed in writing 

between the undertaker and UU Water, have effect. 

Interpretation 

140. In this Part of this Schedule— 

“alternative apparatus” means appropriate alternative apparatus to the reasonable satisfaction of 

UU Water to enable UU Water to fulfil its statutory functions in a manner no less efficient than 

previously; 



 

 

“apparatus” means any treatment works, reservoirs, pumping stations, water mains, sewers, 

drains, sludge mains, disposal mains, pipes or any accessories (including those within the 

meaning of section 219 of the Water Industry Act 1991) vested in UU Water under the Water 

Industry Act 1991 and any preceding legislation or other apparatus belonging to or maintained 

by UU Water for the purposes of UU Water’s undertaking together with any replacement 

apparatus and such other apparatus constructed pursuant to this Order that becomes operational 

apparatus of UU Water for the purposes of UU Water’s undertaking and includes any structure 

in which apparatus is or will be lodged or which gives or will give access to apparatus; 

“authorised works” has the same meaning as is given to the term “authorised development” in 

article 2 of the Order and for the purposes of this Part of this Schedule includes the use and 

maintenance of the authorised works and construction of any works authorised by this Schedule; 

“UU Water’s undertaking” means the rights, duties and obligations of United Utilities Water 

Limited as a water and sewerage undertaker under the Water Industry Act 1991; 

“deed of consent” means a deed of consent, crossing agreement, deed of variation or new deed 

of grant agreed between the parties acting reasonably in order to vary or replace existing 

easements, agreements, enactments and other such interests so as to secure land rights and 

interests as are necessary to carry out, maintain, operate and use the apparatus in a manner 

consistent with the terms of this Part of this Schedule; 

“Estimate” means a reasonable estimate of the total reasonable and proper costs that UU Water 

expects to incur in respect of staff and orders or instructions that need to be given to UU Water’s 

vendors in its supply chain or to third party organisations to obtain their consent in respect of 

the specified works. 

“facilities and rights” for construction and for maintenance include any appropriate working 

areas required to reasonably and safely undertake that construction or maintenance activity, and 

any necessary rights of access; 

“functions” includes powers and duties; 

“ground mitigation scheme” means a scheme approved by UU Water (such approval not to be 

unreasonably withheld or delayed) setting out the necessary measures (if any) for a ground 

subsidence event; 

“ground monitoring scheme” means a scheme for monitoring ground conditions and vibration 

which sets out the apparatus which is to be subject to such monitoring, the extent of land to be 

monitored, the manner in which ground levels and water supplies are to be monitored (including 

turbidity), the timescales of any monitoring activities and the extent of ground subsidence, 

dewatering and / or vibration which, if exceeded, shall require the undertaker to submit for UU 

Water’s approval a ground mitigation scheme; 

“ground subsidence event” means any ground subsidence, ground dewatering or vibration 

identified by the monitoring activities set out in the ground monitoring scheme that has exceeded 

or reasonably has the potential to exceed the level described in the ground monitoring scheme 

as requiring a ground mitigation scheme; 

“in” (in a context referring to apparatus or alternative apparatus in land) includes a reference to 

apparatus or alternative apparatus under, over, across, along or upon such land; 

“maintain” and “maintenance” have effect as if the term maintain includes protect and use; 

“plan” or “plans” include all designs, drawings, specifications, method statements, soil reports, 

programmes, calculations, risk assessments and other documents that are reasonably necessary 

to properly and sufficiently describe and assess the works to be executed; 

“protective works” means any works that are reasonably necessary to protect UU Water’s 

services to its customers and its apparatus from damage that may be caused by the carrying out, 

maintenance or use of the authorised development; 

“rights” includes restrictive covenants and, in relation to decommissioned apparatus, the 

surrender of rights, release of liabilities and transfer of decommissioned apparatus; and 

“specified works” means any of the authorised works or activities (including maintenance) 

undertaken in association with the authorised development (including maintenance and 



 

 

notwithstanding the definition of “commence” in Article 2 of this Order) including but not 

limited to any intrusive site preparation works, intrusive remediation works, intrusive surveys 

and investigations (including archaeological, utility or soil surveys), erection of temporary 

fencing requiring intrusive supports, intrusive marking out of site boundaries, diversion or 

laying of services or intrusive environmental mitigation measures and any such temporary 

access by HGVs or LGVs that may be required in association with these, and which— 

(a) when involving a pipe up to and including 300mm in diameter, will or may be situated 

over, or within 3000mm measured in any direction of any apparatus, the removal of which 

has not been required by the undertaker under sub-paragraph 144(2) or otherwise;  

(b) when involving a pipe exceeding 300mm in diameter, will or may be situated over, or 

within 5000mm measured in any direction of any apparatus the removal of which has not 

been required by the undertaker under sub-paragraph 144(2) or otherwise ;or 

(c) may in any way adversely affect any apparatus the removal of which has not been required 

by the undertaker under sub-paragraph 144(2) or otherwise; 

“UU Water” means United Utilities Water Limited (company number 02366678), registered 

office at Haweswater House, Lingley Mere Business Park, Lingley Green Avenue, Great 

Sankey, Warrington, WA5 3LP and includes its successors in title or any successor as a water 

and sewerage undertaker within the meaning of the Water Industry Act 1991; and  

“UU Water’s undertaking” means the rights, duties and obligations of United Utilities Water 

Limited as a water and sewerage undertaker under the Water Industry Act 1991;. 

Apparatus of UU Water stopped up in street 

141. Notwithstanding the temporary alteration, diversion or restriction of use of any street under 

the powers of article 14 (temporary restriction of use of streets) UU Water will be at liberty at all 

times to take all necessary access across any such street and to execute and do all such works and 

things in, upon or under any such street as it would have been entitled to do immediately before 

such temporary alteration, diversion or restriction in respect of any apparatus which at the time of 

the stopping up or diversion was in that street 

Discharge of Water, foul and surface water 

142.—(1) If the undertaker proposes to connect foul water to a public sewer operated by UU 

Water, the undertaker shall give to UU Water notice of the proposal, and within 42 days of the 

receipt by them of the notice, UU Water may refuse permission for the connection but only if it has 

reasonable grounds for doing so, or it may grant permission for the connection or alteration, subject 

to such reasonable conditions as it thinks fit acting reasonably. Any such permission may in 

particular specify the mode and point of connection. 

(2) If the undertaker proposes to connect surface water to a public sewer operated by UU Water, 

the undertaker shall give to UU Water notice of the proposal, and within 42 days of the receipt by 

them of the notice, UU Water may refuse permission for the connection, but only if it has reasonable 

grounds for doing so, or it may grant permission for the connection or alteration, subject to such 

reasonable conditions as it thinks fit acting reasonably. Any such permission may in particular 

specify the mode, the point of connection, the rate of discharge and the size of any attenuation 

necessary. UU Water shall be entitled to refuse any connection where the sustainable drainage 

system hierarchy for managing surface water has not been reasonably investigated and / or 

sustainable drainage has not been incorporated within the proposed surface water drainage to the 

satisfaction of UU Water;   

(3) Where there are separate public sewers for foul water and surface water, UU Water may 

prohibit the discharge of foul water into the public sewer reserved for surface water, and prohibit 

the discharge of surface water into the public sewer reserved for foul water  

(4) Where UU Water has not granted or refused permission under this paragraph within 42 days 

from the receipt of notice of a proposal the permission shall be deemed to be granted 

(5) Nothing in this section entitles the undertaker to: 



 

 

(a) discharge in to a public sewer (directly or indirectly), highway drainage, groundwater, trade 

effluent or any liquid or other matter, the discharge of which in to a public sewer is 

prohibited by or under any enactment; or 

(b) have drains or sewers that communicate directly with a storm water overflow. 

Protective works to buildings 

143. The undertaker must exercise the powers conferred by article 22 (protective work to 

buildings) so as not to obstruct or render less convenient the access to any apparatus without the 

written consent of UU Water (such consent not to be unreasonably withheld or delayed) and if by 

reason of the exercise of those powers any damage to any apparatus (other than apparatus the repair 

of which is not reasonably necessary in the view of its intended removal or abandonment) or 

property of UU Water or any interruption in the supply of water and the provision of sewerage 

services  by UU Water, as the case may be, is caused, the undertaker must bear and pay on demand 

the cost reasonably incurred and documented by UU Water in making good such damage or 

restoring the supply; and, shall – pay compensation to UU Water for any loss sustained by reason 

of any such damage or interruption. 

Removal of apparatus 

144.—(1) If, in the exercise of the powers conferred by this Order, including pursuant to any 

agreement reached in accordance with paragraph 143, the undertaker acquires any interest in any 

land in which any apparatus is placed, that apparatus must not be decommissioned or removed and 

any right of UU Water to maintain that apparatus in that land must not be extinguished or interfered 

with until alternative apparatus has been constructed, is in operation, and the facilities and rights 

referred to in sub-paragraph (2) have been provided, to the reasonable satisfaction of UU Water and 

in accordance with sub-paragraphs (2) to (5) inclusive. 

(2) If, for the purpose of executing any works in, on, under or over any land purchased, held, 

appropriated or used under this Order, the undertaker requires the removal of any apparatus placed 

in that land, it must give to UU Water advance written notice of not less than 70 days of that 

requirement, together with a plan and section of the work proposed, and of the proposed position of 

the alternative apparatus to be provided or constructed and in that case (or if in consequence of the 

exercise of any of the powers conferred by this Order UU Water reasonably needs to move or 

remove any of its apparatus) the undertaker must afford to UU Water to its reasonable satisfaction 

the necessary facilities and rights— 

(a) for the construction of alternative apparatus (including appropriate working areas required 

to reasonably and safely undertake necessary works by UU Water in respect of the 

apparatus); 

(b) subsequently for the maintenance of that apparatus (including appropriate working areas 

required to reasonably and safely undertake necessary works by UU Water in respect of 

the apparatus); and 

(c) to allow access to that apparatus (including appropriate working areas required to 

reasonably and safely undertake necessary works by UU Water in respect of the apparatus). 

(3) If the undertaker is unable to afford such facilities and rights as are mentioned in sub-paragraph 

(2), in the land in which the alternative apparatus or part of such apparatus is to be constructed, UU 

Water must, on receipt of a written notice to that effect from the undertaker, take such steps as are 

reasonable in the circumstances in an endeavour to assist the undertaker in obtaining the necessary 

facilities and rights in the land in which the alternative apparatus is to be constructed save that this 

obligation will not extend to the requirement for UU Water to use its compulsory purchase powers 

to this end unless it (in its absolute discretion) elects to so do. 

(4) Any alternative apparatus to be constructed in land of or land secured by the undertaker under 

this Part of this Schedule must be constructed in such manner and in such position as may be agreed 

between UU Water and the undertaker, each acting reasonably. 

(5) UU Water must, after the alternative apparatus to be provided or constructed has been agreed, 

and subject to the prior grant to UU Water of such facilities and rights as are referred to in sub-



 

 

paragraph (2) or (3), then proceed without unnecessary delay to construct and bring in to operation 

the alternative apparatus and subsequently to decommission or remove any apparatus required by 

the undertaker to be decommissioned or removed under the provisions of this Part of this Schedule. 

Facilities and rights for alternative apparatus 

145.—(1) Where, in accordance with the provisions of this Part of this Schedule, the undertaker 

affords to or secures for UU Water facilities and rights in land for the access to, construction and 

maintenance of alternative apparatus in substitution for apparatus to be decommissioned or 

removed, those facilities and rights must be granted upon such terms and conditions as may be 

agreed between the undertaker and UU Water, each acting reasonably, and must be no less 

favourable on the whole to UU Water than the facilities and rights enjoyed by it in respect of the 

apparatus to be decommissioned or removed unless otherwise agreed by UU Water. 

(2) If the facilities and rights to be afforded by the undertaker and agreed with UU Water under 

sub- paragraph (1) in respect of any alternative apparatus, and the terms and conditions subject to 

which those facilities and rights are to be granted, are less favourable on the whole to UU Water 

than the facilities and rights enjoyed by it in respect of the apparatus to be decommissioned or 

removed, then the terms and conditions to which those facilities and rights are subject may be 

referred to arbitration in accordance with paragraph 149 of this Part of this Schedule and the 

arbitrator must make such provision for the payment of reasonable compensation by the undertaker 

to UU Water as appears to the arbitrator to be reasonable having regard to all the circumstances of 

the particular case. 

Retained apparatus: protection of UU Water 

146.—(1) Not less than 56 days before the commencement of any specified works the undertaker 

must submit to UU Water a plan and, if reasonably required by UU Water, a ground monitoring 

scheme in respect of those works. 

(2) The plan to be submitted to UU Water under sub-paragraph (1) must include a method 

statement and describe— 

(a) the exact position of the works; 

(b) the level at which these are proposed to be constructed or renewed; 

(c) the manner of their construction or renewal including details of  

(d) excavation, positioning of plant etc.; 

(e) the position of all apparatus, identified if necessary by survey or investigation works carried 

out with the prior agreement and to the reasonable satisfaction of UU Water; 

(f) by way of detailed drawings, every alteration proposed to be made to or close to any such 

apparatus; and 

(g) any intended maintenance regimes. 

(3) the undertaker must not commence any specified works until UU Water has given written 

approval of the plan so submitted (and the ground monitoring scheme if required). 

(4) Any approval of UU Water given under sub-paragraph (3)— 

(a) may be given subject to reasonable conditions for any purpose mentioned in sub-paragraph 

(5); and 

(b) must not be unreasonably withheld or delayed and UU Water and any approval or refusal 

must be provided to the undertaker within 56 days of the date of submission of the plan 

under sub-paragraph (1). 

(5) UU Water may require protective works or such modifications to be made to the plan as may 

be reasonably necessary for the purpose of maintaining services to its customers, or securing its 

apparatus against interference or risk of damage, or for the purpose of providing or securing proper 

and convenient means of access to any apparatus. 

(6) Specified works must only be executed in accordance with— 



 

 

(a) the plan submitted under sub-paragraph (1) (and ground monitoring scheme if required), 

as approved or as amended from time to time by agreement between the undertaker and 

UU Water; and 

(b) all conditions imposed under sub-paragraph (4)(a), and UU Water will be entitled to watch 

and inspect the execution of those works. 

(7) Where UU Water reasonably requires any protective works or such modifications to be carried 

out by itself or by the undertaker (whether of a temporary or permanent nature) such protective 

works or modifications, inclusive of any measures or schemes required and approved as part of the 

plan approved pursuant to this paragraph, must be carried out to UU Water’s reasonable satisfaction 

prior to the commencement of any specified works (or any relevant part thereof) for which such 

protective works  or modifications are required prior to commencement. 

(8) If UU Water, in consequence of the works proposed by the undertaker, reasonably requires 

the removal of any apparatus and gives written notice to the undertaker of that requirement, 

paragraphs 139 to 141 and 143 to 145 apply as if the removal of the apparatus had been required by 

the undertaker under paragraph 144(2). 

(9) Nothing in this paragraph precludes the undertaker from submitting at any time or from time 

to time, but in no case less than 56 days before commencing the execution of the specified works, a 

new plan, instead of the plan previously submitted, and having done so the provisions of this 

paragraph will apply to and in respect of the new plan. 

(10) As soon as is reasonably practicable after any ground subsidence event attributable to the 

authorised works (including such an event attributable to its maintenance)— 

(a) the undertaker must implement an appropriate ground mitigation scheme; and 

(b) UU Water retains the right to carry out any further necessary protective works for the 

safeguarding of its apparatus and can recover any such reasonable and documented costs 

in line with paragraph 147. 

(11) The undertaker is not required to comply with sub-paragraph (1) where it needs to carry out 

emergency works but in that case it must give to UU Water notice as soon as is reasonably 

practicable and a plan of those works and must comply with the conditions imposed under sub-

paragraph (4)(a) insofar as is reasonably practicable in the circumstances. 

(12) In this paragraph, “emergency works” means works whose execution at the time when they 

are executed is required in order to put an end to, or to prevent the occurrence of, circumstances 

then existing or imminent (or which the person responsible for the works believes on reasonable 

grounds to be existing or imminent) which are likely to cause danger to life or property or the 

environment, and to any interruption of a supply of water provided to any premises and to any 

interruption of the provision of sewerage services to any premises. 

Expenses 

147.—(1) At the same time as any written notice is provided by UU Water in accordance with 

paragraph 146(8), UU Water shall also submit an Estimate to the undertaker. 

(2) If the undertaker elects that it will proceed with the specified works it shall make an advance 

payment of the Estimate to UU Water no later than 28 days prior to the planned commencement of 

the specified works. The undertaker shall not commence the specified works until a minimum of 28 

days of receipt by UU Water of the advance payment. 

(3) If at any point UU Water’s Estimate is forecast to be exceeded, UU Water shall submit an 

early warning notification and then a change request documenting all costs already incurred and 

forecast to be reasonably incurred and submit an updated Estimate to the undertaker no less than 28 

days prior to the Estimate being reasonably expected to be exceeded. The undertaker shall make 

such additional payment required by the updated Estimate as soon as reasonably possible and in any 

event no later than 56 days after receipt of the updated Estimate. 

(4) Where the undertaker fails to make such additional payment required under sub-paragraph (3) 

within 56 days of receipt of the updated Estimate, UU Water will be entitled to require the 

undertaker to suspend works from the point at which the charges, costs and expenses reach or exceed 



 

 

the Estimate. In addition any reasonable abortive/demobilisation costs resulting from this would be 

recoverable by UU Water from the undertaker. 

(5) In the event of any dispute as to the reasonableness of costs included in an updated Estimate 

submitted under sub-paragraph (3), UU Water must not exercise the powers of sub-paragraph (4) 

until the dispute has been finally determined. 

(6) Subject to the following provisions of this paragraph, UU Water’ will retain an account of all 

its direct charges, costs and expenses reasonably incurred and documented by UU Water in the 

design, planning, inspection, removal, relaying or replacing, alteration or protection of any 

apparatus or the construction of any new or alternative apparatus required as a direct result of the 

execution of any authorised works including without limitation— 

(a) any costs reasonably incurred by or compensation properly paid by UU Water in 

connection with the acquisition of rights or the exercise of statutory powers for such 

apparatus including reasonable costs (including professional fees) incurred by UU Water 

as a consequence of UU Water; 

(i) using its own compulsory purchase powers to acquire any necessary rights under 

paragraph 5(3) if it elects to do so; or 

(ii) exercising any compulsory purchase powers under this Order transferred to or 

benefitting UU Water; 

(b) in connection with the cost of the carrying out of any necessary diversion work or the 

provision of any alternative apparatus; 

(c) the cutting off of any apparatus from any other apparatus or the making safe of redundant 

apparatus; 

(d) the approval of plans; 

(e) the carrying out of protective works; 

(f) the survey of any land, apparatus or works, the inspection and monitoring of works, the 

provision of network contingency measures or the installation or removal of any temporary 

works reasonably necessary in consequence of the execution of any such works referred to 

in this Part of this Schedule; 

(g) any watching brief pursuant to sub-paragraph 145(6);. 

(h) in connection with an assessment of flood risk from UU Water apparatus (note above 

comment about whether this apparatus includes a reservoir);   

(i) in connection with an assessment of the impact on a UU Water outfall;  

(j) any relevant charges   in   accordance with the charges  scheme  under the Water Industry 

Act 1991. 

(7) UU Water shall give the undertaker regular actual and forecast cost updates at intervals to be 

agreed between UU Water and the undertaker, each acting reasonably. 

(8) Within 90 days of completion of the specified works, UU Water shall reconcile its accounts 

with its supply chain and collate its internal costs and advise the undertaker of the final account 

position. Within 28 days of this final account, UU shall reimburse the undertaker of all remaining 

monies that were received as part of any advance payment arrangements. If the final account is 

above the Estimate, the undertaker will be required to pay UU Water within 28 days of submission 

of the final account. 

(9) UU Water may in carrying out works, elect to place — 

(a) alternative apparatus of a better type, or greater capacity or of greater dimensions in 

substitution for existing apparatus of worse type, of smaller capacity or of smaller 

dimensions save where this has been solely due to using the nearest currently available type 

(or where it is more economical overall or there is no practical alternative to the relevant 

course of action, including where the same is mandated by UU Water’s Standards); or 

(b) existing or alternative apparatus at a depth greater than the depth at which the existing 

apparatus was situated save for where the requirement for a greater depth cannot reasonably 

be avoided, (a “Betterment”). 



 

 

(10) The twinning of assets crossing the authorised works or similar initiatives to provide 

resilience to UU Water’s network in accordance with the prevailing business and engineering 

requirements may be necessary, in circumstances in which the proposed authorised works will 

compromise the future access or present an unacceptable operational or business risk to the relevant 

asset (without interference with the authorised work), and such twinning or similar arrangement is 

not Betterment. Where UU Water can demonstrate on a case by case basis that the particular asset 

is critical (for example, it is critical to the provision of water or wastewater services, or the 

authorised works cannot accommodate a like for like asset replacement, or there is no alternative 

means of maintaining services to customers by bypassing the asset under the authorised works), the 

twinning of assets crossing the authorised works or similar arrangement is not Betterment. 

(11) Where UU Water has elected to place apparatus which is assessed and agreed by UU Water 

as Betterment , the undertaker shall not be required to cover any additional cost associated with that 

Betterment. Any such assessment and decision by UU Water on whether such apparatus is 

Betterment or not shall always be made by UU Water acting reasonably. 

Indemnity 

148.—(1) If by reason of the authorised works any damage is caused to any apparatus or 

alternative apparatus (other than apparatus the repair of which is not reasonably necessary in view 

of its intended removal for the purposes of those works) or property of UU Water, or there is any 

material interruption in any service provided, or in the supply of any goods by UU Water, or UU 

Water has to take action to protect the services to its customers, or UU Water elects to use its 

statutory powers, the undertaker must— 

(a) bear and pay the cost reasonably incurred by UU in making good such damage or restoring 

the supply or use of the UU Water's statutory powers; and 

(b) make reasonable compensation to UU Water for any other expenses, loss, damages, penalty 

or costs suffered or incurred and documented by UU Water, by reason of any such damage 

or interruption or use of UU Water’s statutory powers, 

provided always that UU Water makes all reasonable endeavours to mitigate any such expenses, 

losses, damages, penalties or costs. 

(2) The fact that any act or thing may have been done by UU Water on behalf of the undertaker 

or in accordance with a plan approved by UU Water or in accordance with any requirement of UU 

Water or under its supervision does not, excuse the undertaker from liability under the provisions. 

(3) Nothing in sub-paragraph (1) imposes any liability on the undertaker with respect to any 

damage or interruption to the extent that it is attributable to the act, neglect or default of UU Water, 

its officers, servants, contractors or agents. 

(4) Notwithstanding any paragraph or sub-paragraph of this Part of the Schedule, the undertaker 

shall under no circumstances be liable for any consequential loss or indirect loss suffered by UU 

Water. 

Enactments and agreements 

149. Except where this Part of this Schedule provides otherwise, nothing in this Part of this 

Schedule affects the provisions of any enactment or agreement regulating the relations between the 

undertaker and UU Water in respect of any apparatus laid or erected in land belonging to the 

undertaker on the date on which this Order is made. 

Co-operation 

150.—(1) Where in consequence of the proposed construction of any part of the authorised works, 

the undertaker or UU Water requires the removal of apparatus under paragraph 144(2) or UU Water 

makes requirements for the protection or alteration of apparatus under paragraph 146, the undertaker 

must use all reasonable endeavours to co-ordinate the execution of the works in the interests of 

safety and the efficient and economic execution of the authorised works and taking into account the 

need to ensure the safe and efficient operation of UU Water’s undertaking, using existing processes 



 

 

where requested by UU Water, provided it is appropriate to do so, and UU Water must use its 

reasonable endeavours to co-operate with the undertaker for that purpose. 

(2) For the avoidance of doubt whenever UU Water’s consent, agreement or approval is required 

in relation to plans, documents or other information submitted by UU Water or the taking of action 

by UU Water, it must not be unreasonably withheld or delayed. 

(3) Where the undertaker identifies any apparatus which may belong to or be maintainable by UU 

Water but which does not appear on any statutory map kept for the purpose by UU Water, it shall 

inform UU Water of the existence and location of the apparatus as soon as is reasonably practicable. 

(4) Where UU Water identifies any apparatus which may belong to Others but which does not 

appear on any statutory map kept for the purpose by UU Water, it shall inform the undertaker of the 

existence and location of the apparatus as soon as is reasonably practicable. 

(4)(5) The undertaker shall notify UU Water of any hazardous material/contamination 

encountered in land involving UU apparatus or where sub-paragraphs (a), (b) and/or (c) of the 

definition of Specified Works applies. UU Water shall likewise notify the undertaker where it 

believes there is a risk that the undertaker may encounter hazardous material/contamination in such 

land 

Access 

151. If in consequence of any agreement reached in accordance with paragraph 139(1) or the 

powers conferred by this Order the access to any apparatus is materially obstructed, the undertaker 

shall seek to provide such alternative rights and means of access to such apparatus, to the extent that 

provision of such rights and means of access is within the ability of the undertaker to grant, as will 

enable UU Water to maintain or use the apparatus no less effectively than was possible before such 

obstruction. 

Arbitration 

152. Save for differences or disputes arising under paragraph 141(4) any difference or dispute 

arising between the undertaker and UU Water under this Part of this Schedule must, unless otherwise 

agreed in writing between the undertaker and UU Water, be determined by arbitration in accordance 

with article 48 (arbitration). 

Notices 

153. Notwithstanding article 45 (service of notices) any plans submitted to UU Water by the 

undertaker must be sent via email to UU Water s and sent to the General Counsel Department at UU 

Water’s registered office or such other address as UU Water may from time to time appoint instead 

for that purpose and notify to the undertaker in writing. 

PART 13 

For the protection of United Kingdom Oil Pipelines Limited 

154. For the protection of United Kingdom Oil Pipelines Limited  

Application 

155. The provisions of this Part have effect unless otherwise agreed in writing between the 

undertaker and UKOP. 

Interpretation 

156. In this Part— 

"1991 Act" means the New Roads and Street Works Act 1991; 



 

 

“alternative apparatus” means alternative apparatus adequate to enable UKOP to fulfil its 

functions as a private commercial fuel pipeline operator/transporter in a manner no less efficient 

than previously; 

“apparatus” means the whole or any part of any pipeline cable or other apparatus owned or 

operated by UKOP (or its authorised agents) used in connection with the transmission of 

hydrocarbon fuel together with any other plant and equipment ancillary thereto (which includes 

any structure in which apparatus is or is to be lodged or which gives or will give access to 

apparatus); 

“authorised works” has the same meaning as is given to the term “authorised development” in 

article 2(1) of this Order and for the purposes of this Part of this Schedule includes the use and 

maintenance of the authorised works and construction of any works authorised by this Schedule;  

“commence” and “commencement” in this Part of this Schedule shall include any below ground 

surveys, monitoring, ground work operations or the receipt and erection of construction plant 

and equipment;  

“deed(s) of consent” means any deed of consent, crossing agreement, deed of variation or new 

deed of grant agreed between the parties acting reasonably in order to vary or replace existing 

easements, leases, agreements, enactments and other such interests so as to secure land rights 

and interests as are necessary to carry out, maintain, operate and use the apparatus in a manner 

consistent with the terms of this Part of this Schedule; 

“ground mitigation scheme” means a scheme approved by UKOP (such approval not to be 

unreasonably withheld or delayed) setting out the necessary measures (if any) for a ground 

subsidence event;  

“ground monitoring scheme” means a scheme for monitoring ground subsidence which sets out 

the apparatus which is to be subject to such monitoring, the extent of land to be monitored, the 

manner in which ground levels are to be monitored, the timescales of any monitoring activities 

and the extent of ground subsidence which, if exceeded, shall require the undertaker to submit 

for UKOP's approval a ground mitigation scheme;  

“ground subsidence event” means any ground subsidence identified by the monitoring activities 

set out in the ground monitoring scheme that has exceeded the level described in the ground 

monitoring scheme as requiring a ground mitigation scheme;  

“in” in a context referring to apparatus or alternative apparatus in land includes a reference to 

apparatus or alternative apparatus under, over across along or upon land; 

“maintain” and “maintenance” shall include the ability and right to do any of the following in 

relation to any apparatus or alternative apparatus of UKOP including construct, use, repair, alter, 

inspect, renew or remove the apparatus;  

“plan” or "plans" include all designs, drawings, specifications, method statements, soil reports, 

programmes, calculations, risk assessments and other documents that are reasonably necessary 

properly and sufficiently to describe and assess the works to be executed; 

“specified works” means any of the authorised works or activities undertaken in association 

with the authorised works which  

(a) will or may be situated over, or within 15 metres measured in any direction of any apparatus 

the removal of which has not been required by the undertaker under paragraph 157(2) or 

otherwise; and/or  

(b) may in any way adversely affect any apparatus the removal of which has not been required 

by the undertaker under paragraph 157(2) or otherwise; 

"UKOP" means United Kingdom Oil Pipelines Limited (Co. No.00746709) whose registered 

office is at 5-7 Alexandra Road, Hemel Hempstead, Hertfordshire, HP2 5BS; and 

“undertaker” means the undertaker as defined in article 2(1) of this Order. 



 

 

On Street Apparatus  

157. Except for paragraph 161 (retained apparatus) and 162 (expenses and costs) of this Part of 

this Schedule which will apply in respect of the exercise of all or any powers under the Order 

affecting the rights and apparatus of UKOP, the other provisions of this Schedule do not apply to 

apparatus in respect of which the relations between the undertaker and UKOP are regulated by the 

provisions of Part 3 of the 1991 Act.  

Acquisition or possession of land 

158.—(1) Regardless of any provision in this Order or anything shown on the land plans or 

contained in the book of reference to the Order, the undertaker may not (a) appropriate or acquire 

or take temporary possession of any apparatus or (b) appropriate, acquire, extinguish, interfere with 

or override any easement, other interest or right and/or apparatus of UKOP otherwise than by 

agreement (all such agreement(s) not to be unreasonably withheld or delayed) and unless it grants 

replacement rights to UKOP in a form agreed between the parties in accordance with the provisions 

of paragraph 159 (Removal of apparatus) or paragraph 160 (UKOP Replacement facilities and rights 

for apparatus). 

(2) As a condition of anyan agreement between the parties in sub-paragraph (1), prior to the 

carrying out of any part of the authorised works (or in such other timeframe as may be agreed 

between UKOP and the undertaker) that is subject to the requirements of this Part of this Schedule 

that will cause any conflict with or breach the terms of any easement or other legal or land interest 

of UKOP or affect the provisions of any enactment or agreement regulating the relations between 

UKOP and the undertaker in respect of any apparatus laid or erected in land belonging to or secured 

by the undertaker, the undertaker must as UKOP reasonably requires enter into such deeds of 

consent upon such terms and conditions as may be agreed between UKOP and the undertaker, both 

acting reasonably, and which must be no less favourable on the whole to UKOP unless otherwise 

agreed by UKOP, and it will be the responsibility of the undertaker to procure and/or secure the 

consent and entering into of such deeds and variations by all other third parties with an interest in 

the land at that time who are affected by such authorised works.  

(3) The undertaker and UKOP agree that where there is any inconsistency or duplication between 

the provisions set out in this Part of this Schedule relating to the relocation and/or removal of 

apparatus/including but not limited to the payment of costs and expenses relating to such relocation 

and/or removal of apparatus) and the provisions of any existing easement, rights, agreements and 

licences granted, used, enjoyed or exercised by UKOP and/or other enactments relied upon by 

UKOP as of right or other use in relation to the apparatus, then the provisions in this Schedule shall 

prevail.  

(4) Any agreement or consent granted by UKOP under paragraph 161 or any other paragraph of 

this Part of this Schedule, shall not be taken to constitute agreement under sub-paragraph (1). 

Removal of apparatus 

159.—(1) If, in the exercise of the powers conferred by this Order, the undertaker acquires any 

interest in any land in which any apparatus is placed or requires that UKOP’s apparatus is relocated 

or diverted, that apparatus must not be removed under this Part, and any right of UKOP to maintain 

that apparatus in that land must not be extinguished until alternative apparatus has been constructed 

and is in operation to the reasonable satisfaction of UKOP in accordance with sub-paragraphs (2) to 

(5). 

(2) If, for the purpose of executing any works in, on, under or over any land purchased, held, 

appropriated or used under this Order, the undertaker requires the removal of any apparatus placed 

in that land, it must give to UKOP advance written notice of that requirement, together with a plan 

of the work proposed, and of the proposed position of the alternative apparatus to be provided or 

constructed and in that case (or if in consequence of the exercise of any of the powers conferred by 

this Order UKOP reasonably needs to remove any of its apparatus) the undertaker must, subject to 

sub-paragraph (3), secure any necessary consents for the alternative apparatus and afford to UKOP 



 

 

to its reasonable satisfaction (taking into account paragraph 160(1) below) the necessary facilities 

and rights  

(a) for the construction of alternative apparatus in other land of or land secured by the 

undertaker; and  

(b) subsequently for the maintenance of that apparatus.  

(3) If alternative apparatus or any part of such apparatus is to be constructed elsewhere than in 

other land of or land secured by the undertaker, or the undertaker is unable to afford such facilities 

and rights as are mentioned in sub-paragraph (2) in the land in which the alternative apparatus or 

part of such apparatus is to be constructed, UKOP must, on receipt of a written notice to that effect 

from the undertaker, take such steps as are reasonable in the circumstances in an endeavour to obtain 

the necessary facilities and rights in the land in which the alternative apparatus is to be constructed 

save that this obligation shall not extend to the requirement for UKOP to use its compulsory 

purchase powers to this end.  

(4) Any alternative apparatus to be constructed in land of or land secured by the undertaker under 

this Part of this Schedule must be constructed in such manner and in such line or situation as may 

be agreed between UKOP and the undertaker.  

(5) UKOP must, after the alternative apparatus to be provided or constructed has been agreed, and 

subject to a written diversion agreement having been entered into between the parties and the grant 

to UKOP of any such facilities and rights as are referred to in sub-paragraphs (2) or (3), proceed 

without unnecessary delay to construct and bring into operation the alternative apparatus and 

subsequently to remove any apparatus required by the undertaker to be removed under the 

provisions of this Part of this Schedule  

UKOP replacement facilities and rights  

160.—(1) Where, in accordance with the provisions of this Part of this Schedule, the undertaker 

is to afford to or secure for UKOP facilities and rights in land for the construction, use, maintenance 

and protection of apparatus either in substitution for apparatus to be removed (or where existing 

rights are being sterilized), deeds of consent those facilities and rights must be granted upon such 

terms and conditions as may be agreed between the undertaker and UKOP both acting reasonably 

and must be no less favourable on the whole to UKOP than the facilities and rights enjoyed by it 

previously in respect of the apparatus to be removed unless otherwise agreed by UKOP and it will 

be the responsibility of the undertaker to procure and/or secure the consent and entering into of such 

deeds and variations by all other third parties with an interest in the land at that time who are affected 

by such authorised works. 

(2) If the facilities and rights to be afforded by the undertaker pursuant to sub-paragraph (1) above, 

and the terms and conditions subject to which those facilities and rights are to be granted, are less 

favourable on the whole to UKOP than the facilities and rights enjoyed by it in respect of the 

apparatus to be removed and the terms and conditions to which those facilities and rights are subject, 

the matter may be referred to arbitration in accordance with paragraph 166 (Arbitration) of this Part 

of this Schedule the arbitrator must make such provision for the payment of compensation by the 

undertaker to UKOP as appears to the arbitrator to be reasonable having regard to all the 

circumstances of the particular case. 

Retained apparatus 

161.—(1) Not less than 56 days before the commencement of any specified works the undertaker 

must submit to UKOP a plan and, if reasonably required by UKOP, a ground monitoring scheme in 

respect of those works taking place within 20 metres of the apparatus.  

(2) The plan to be submitted to UKOP under sub-paragraph (1) must include a method statement 

and describe:-  

(a) the exact position of the works and details of any infrastructure machinery or vehicles to 

be used in connection therewith;  

(b) the level at which these are proposed to be constructed or renewed;  



 

 

(c) the manner of their construction or renewal including details of all excavation, positioning 

of plant etc and any works' compounds;  

(d) the position of all apparatus and fencelines;  

(e) by way of detailed drawings, every alteration proposed to be made to or close to any such 

apparatus; and  

(f) any intended maintenance regimes.  

(3) In relation to any works which will or may be situated within 6.1 metres measured in any 

direction of any apparatus (the removal of which has not been required by the undertaker under 

paragraph 157(2) or otherwise), the plan to be submitted under sub-paragraph (1) must also 

describe:- 

(a) details of any trench design including route, dimensions and clearance to the apparatus; 

(b) demonstration that the apparatus will not be affected prior to, during and post construction; 

and 

(c) details of load bearing capacities of trenches.  

(4) The undertaker must not commence any works to which sub-paragraphs (1), (2) or (3) apply 

until UKOP has given written approval of the plan so submitted.  

(5) UKOP may within 10 working days of initial receipt of the plan submitted under sub-

paragraph (1) raise any additional questions or comments or request further information and/or 

clarification in relation to the plan. 

(6) Any approval of UKOP required under sub-paragraph (4):  

(a) may be given subject to reasonable conditions for any purpose mentioned in sub-paragraphs 

(8) or (10); and 

(b) must not be unreasonably withheld or delayed.  

(7) UKOP is deemed to have approved the plan as submitted under sub-paragraph (1) if UKOP 

has not intimated its approval or disapproval of the plan, and the grounds of that disapproval, within 

30 working days after the plan or the responses to any additional questions, comments, further 

information or clarification raised or requested under sub-paragraph (5) has been received by 

UKOP.  

(8) In relation to any work to which sub-paragraphs (1), (2) and/or (3) apply, UKOP may require 

such modifications to be made to the plans as may be reasonably necessary for the purpose of 

securing its apparatus against interference or risk of damage for the provision of protective works 

or for the purpose of providing or securing proper and convenient means of access to any apparatus.  

(9) Works executed under sub-paragraphs (1) or (2) must be executed in accordance with the plan, 

submitted under sub-paragraph (1) or as relevant sub-paragraph (6), as approved or as amended 

from time to time by agreement between the undertaker and UKOP and in accordance with such 

reasonable requirements as may be made in accordance with sub-paragraphs (8) or (10) by UKOP 

for the alteration or otherwise for the protection of the apparatus, or for securing access to it, and 

UKOP will be entitled to watch and inspect the execution of those works.   

(10) Where UKOP reasonably requires any protective works to be carried out by itself or by the 

undertaker (whether of a temporary or permanent nature) such protective works, inclusive of any 

measures or schemes required and approved as part of the plan approved pursuant to this paragraph, 

must be carried out to UKOP's satisfaction, acting reasonably, prior to the commencement of any 

specified works for which protective works are required and UKOP give notice of its requirement 

for such works within 42 days of the date of submission of a plan pursuant to this paragraph (except 

in an emergency).  

(11) If UKOP in accordance with sub-paragraphs (8) or (10) and in consequence of the works 

proposed by the undertaker, reasonably requires the removal of any apparatus and gives written 

notice to the undertaker of that requirement, sub-paragraphs (1) to (4) and (8) to (10) apply as if the 

removal of the apparatus had been required by the undertaker under paragraph 159(2) 

(12) Nothing in this paragraph precludes the undertaker from submitting at any time or from time 

to time, but in no case less than 56 days before commencing the execution of the specified works, a 



 

 

new plan, instead of the plan previously submitted, and having done so the provisions of this 

paragraph will apply to and in respect of the new plan.  

(13) The undertaker will not be required to comply with sub-paragraph (1) where it needs to carry 

out emergency works as defined in the 1991 Act but in that case it must give to UKOP notice as 

soon as is reasonably practicable and a plan of those works and must comply with sub-paragraphs 

(8), (9) and (10) insofar as is reasonably practicable in the circumstances and comply with sub-

paragraph (14) at all times.  

(14) At all times when carrying out any works authorised under the Order the undertaker must 

ensure that all works comply with:  

(a) Linewatch's Booklet for Special Requirements for safe working in close proximity to high 

pressure pipelines (rev23.03; and  

(b) Linesearch Before U Dig (LinesearchbeforeUdig Safety Practices - LinesearchbeforeUdig 

(lsbud.co.uk)); and 

(c) The United Kingdom Onshore Pipeline Operators' Association Good Practice Guides 

(Good Practice Guides | UKOPA); and 

(d) The Pipeline Safety Regulations 1996; and  

(e) The Pipe-lines Act 1962; 

(all as updated or replaced from time to time) 

(15) As soon as reasonably practicable after any ground subsidence event attributable to the 

authorised development the undertaker must implement an appropriate ground mitigation scheme 

save that UKOP retains the right to carry out any further reasonably necessary protective works for 

the safeguarding of its apparatus and can recover any such reasonable costs in line with paragraph 

160 (Expenses and costs). 

Expenses and costs 

162.—(1) Save where otherwise agreed in writing between UKOP and the undertaker and subject 

to the following provisions of this paragraph, the undertaker must pay to UKOP within 2530 days 

of receipt of an itemised invoice or claim from UKOP all charges, costs and expenses (including 

legal expenses) reasonably and properly incurred by UKOP in, pursuant to, or in connection with 

these protective provisions, the inspection, removal, relaying or replacing, alteration or protection 

of any apparatus or the construction of any new or alternative apparatus which may be required in 

consequence of the execution of any authorised works including without limitation—  

(a) any costs and expenses (including but not limited to reasonable legal expenses) reasonably 

incurred by or compensation properly paid by UKOP in connection with the acquisition, 

variation or granting  of any rights or the exercise of statutory powers in respect of for such 

apparatus;  

(b) in connection with the cost of the carrying out of any diversion work or the provision of 

any alternative apparatus, where no written diversion agreement is otherwise in place; 

(c) the cutting off of any apparatus from any other apparatus or the making safe of redundant 

apparatus;  

(d) the approval of plans;  

(e) the carrying out of reasonably required protective works, plus a capitalised sum to cover 

the reasonable cost of maintaining and renewing permanent protective works;  

(f) the survey of any land, apparatus or works, the inspection and monitoring of works or the 

installation or removal of any temporary works reasonably necessary for the execution of 

any such works referred to in this Part of this Schedule; or . 

(g)  any costs and expenses (including but not limited to legal expenses) reasonably incurred 

in assisting the undertaker to procure and/or secure any consent and entering into of any 

deeds and/or variations by other third parties required in connection with this Part of this 

Schedule, save that for the avoidance of any doubt: 



 

 

(i) the undertaker be directly responsible for the payment of all third party costs and 

expenses where the undertaker is a party to any such deeds or variations; and 

(ii) where the undertaker is not a party to such deeds or variations, or where a consent is 

procured or secured by UKOP, UKOP and the undertaker shall, acting reasonably and 

without unreasonable delay, agree the amount of third party costs and expenses that 

can be paid by UKOP to the third party and recovered from the undertaker under this 

paragraph 162(1). 

 

(2) There will be deducted from any sum payable under sub-paragraph (1) the value of any 

apparatus removed under the provisions of this Part of this Schedule and which is not re-used as 

part of the alternative apparatus, that value being calculated after removal.  

(3) If in accordance with the provisions of this Part of this Schedule—  

(a) apparatus of better type, of greater capacity or of greater dimensions is placed in 

substitution for existing apparatus of worse type, of smaller capacity or of smaller 

dimensions; or  

(b) apparatus (whether existing apparatus or apparatus substituted for existing apparatus) is 

placed at a depth greater than the depth at which the existing apparatus was situated, and 

the placing of apparatus of that type or capacity or of those dimensions or the placing of 

apparatus at that depth, as the case may be, is not agreed by the undertaker or, in default of 

agreement, is not determined by arbitration in accordance with paragraph 166 (Arbitration) 

to be necessary, then, if such placing involves cost in the construction of works under this 

Part of this Schedule exceeding that which would have been involved if the apparatus 

placed had been of the existing type, capacity or dimensions, or at the existing depth, as the 

case may be, the amount which apart from this sub-paragraph would be payable to UKOP  

by virtue of sub-paragraph (1) will be reduced by the amount of that excess save to the 

extent that it is not possible in the circumstances to obtain the existing type of apparatus at 

the same capacity and dimensions or place at the existing depth in which case full costs 

will be borne by the undertaker.  

(4) For the purposes of sub-paragraph (3) 

(a) an extension of apparatus to a length greater than the length of existing apparatus will not 

be treated as a placing of apparatus of greater dimensions than those of the existing 

apparatus; and  

(b) where the provision of a joint in a pipe or cable is agreed, or is determined to be necessary, 

the consequential provision of a jointing chamber or of a manhole will be treated as if it 

also had been agreed or had been so determined.  

(5) Any amount which apart from this sub-paragraph would be payable to UKOP in respect of 

works by virtue of sub-paragraph (1) will, if the works include the placing of apparatus provided in 

substitution for apparatus placed more than 7 years and 6 months earlier so as to confer on UKOP 

any financial benefit by deferment of the time for renewal of the apparatus in the ordinary course, 

be reduced by the amount which represents that benefit.   

(6) Subject to sub-paragraph (2), if by reason or in consequence of the construction of the 

authorised works (other than apparatus the repair of which is not reasonably necessary in view of 

its intended removal for the purposes of those works) on property of UKOP, or there is any 

interruption in any service provided, or in the supply of any goods, by UKOP, the undertaker must: 

(a) bear and pay the cost reasonably incurred by UKOP in making good such damage or 

restoring the supply; and 

(b) make reasonable compensation for any other expenses, loss, damages, penalty or costs 

incurred by UKOP, 

by reason or in consequence of any such damage or interruption. 

(7) Nothing in sub-paragraph (1) imposes any liability on the undertaker with respect to any 

damage or interruption to the extent that it is attributable to the act, neglect or default of UKOP, its 

officers, servants, contractors or agents. 



 

 

(8) UKOP must give the undertaker reasonable notice of any such claim or demand and no 

settlement or compromise is to be made without the consent of the undertaker and, if such consent 

is withheld, the undertaker has the sole conduct of any settlement or compromise or of any 

proceedings necessary to resist the claim or demand. 

Miscellaneous 

163. Save to the extent provided for to the contrary elsewhere in this Part of this Schedule or by 

agreement in writing between UKOP and the undertaker, nothing in this Part affects the provisions 

of any enactment or agreement regulating the relations between the undertaker and UKOP in respect 

of any apparatus in land belonging to the undertaker on the date on which this Order is made. 

Co-operation  

164.—(1) Where in consequence of the proposed construction of any part of the authorised works, 

the undertaker or UKOP requires the removal of apparatus under paragraph 159(2) or UKOP makes 

requirements for the protection or alteration of apparatus under paragraph 160, the undertaker must 

use reasonable endeavours to co-ordinate the execution of the works in the interests of safety and 

the efficient and economic execution of the authorised works and taking into account the need to 

ensure the safe and efficient operation of UKOP’s  undertaking and UKOP must use reasonable 

endeavours to co-operate with the undertaker for that purpose including using reasonable 

endeavours (at the undertaker's cost) to assist the undertaker to procure and/or secure any consent 

and entering into of any deeds and/or variations by other third parties required in connection with 

this Part of this Schedule..  

(2) For the avoidance of doubt whenever UKOP’s consent, agreement or approval is required in 

relation to plans, documents or other information submitted by the undertaker or the taking of action 

by the undertaker, it must not be unreasonably withheld or delayed.  

Access  

165. If in consequence of the agreement reached in accordance with paragraph 158(1) or the 

powers granted under this Order the access to any apparatus is materially obstructed, the undertaker 

must provide such alternative means of access to such apparatus as will enable UKOP to maintain 

or use the apparatus no less effectively than was possible before such obstruction.  

Arbitration  

166. Any difference or dispute arising between the undertaker and UKOP under this Part of this 

Schedule must, unless otherwise agreed in writing between the undertaker and UKOP, be 

determined by arbitration in accordance with article 48 (arbitration).  

Notices  

167. Notwithstanding article 45 (service of notices), any plans submitted to UKOP by the 

undertaker pursuant to this Part must be sent to the then Company Secretary of UKOP at its then 

current registered addressor such other address as UKOP may from time to time appoint instead for 

that purpose and notify to the undertaker in writing.  

Deviation of authorised development 

168. Notwithstanding article 5 of the Order (Power to maintain the authorised development) the 

undertaker is not permitted to install or deviate vertically the authorised works to a limit less than 

2.5 metres below the surface of the ground and no closer than 600mm provided that where 

directional drilling methods are to be used this minimum distance shall be increased to a 1.5 metre  

clearance from the apparatus. 



 

 

PART 14 

For the protection of PEEL NRE Limited 

169. The provisions of this Part of this Schedule have effect, unless otherwise agreed in writing 

between the undertaker and Peel and, in the case of paragraph 183 of this Part of this Schedule any 

other person on whom rights or obligations are conferred by that paragraph. 

170. In this Part of this Schedule— 

"alternative access road(s)” means the existing access road at Plots 1-01a and 1-01 as identified 

on the Land Plans and the access road proposed to be constructed by Peel to connect Plot 1-01a 

to Plot 1-04 as identified on the Land Plans D2.2 Sheet 1 pursuant to planning application Ref: 

23/01239/FUL for construction of  gas fired electricity generators, enclosures with ancillary 

equipment, metering station, transformer compound and access from Grinsome Road;  

"existing access road” means the existing access road over Plot 1-01 as identified on the Land 

Plans;  

"construction" includes execution, placing, alteration and reconstruction and "construct" and 

"constructed" have corresponding meanings;  

“CEMP” means Construction Environmental Management Plan; 

"CTMP" means Construction Traffic Management Plan; 

"LEMP" means Landscaping Environmental Management Plan; 

“DEMP” means Decommissioning Environmental Management Plan; 

“Network Rail Standard” means Network Rail Standard reference ‘NR/L2/CIV/044 ‘Planning, 

Design and Construction of Undertrack Crossings’; 

"Peel" means Peel NRE Limited (company number 04480419), whose registered office is at 

Venus Building, 1 Old Park Lane, Traffordcity, Manchester, M41 7HA and any associated 

company of Peel NRE Limited which holds property;  

"plans" includes sections, designs, design data, software, drawings, specifications, soil reports, 

calculations, descriptions (including descriptions of methods of construction), staging 

proposals, programmes and details of the extent, timing and duration of any proposed 

occupation of relevant property; 

"relevant property" means: 

(a) any land, works, apparatus and equipment belonging to Peel; and  

(b) any easement or other property interest held or used by Peel or a tenant or licencee of Peel 

for the purposes of such land, works, apparatus or equipment;  

"specified work" means so much of any of the authorised development as is situated upon, 

across, under, over or within 15 metres of, or may in any way adversely affect, relevant property 

and, for the avoidance of doubt, includes the maintenance of such works under the powers 

conferred by article 5 (power to maintain the authorised development) in respect of such works. 

"working days" Monday to Friday inclusive but excluding days which are public holidays 

171.—(1) Where Peel is asked to give its consent pursuant to this paragraph, such consent must 

not be unreasonably withheld or delayed but may be given subject to reasonable conditions. If by 

the end of the period of 30 working days beginning with the date on which consent is requested Peel 

has not intimated their refusal together with the grounds of any such refusal, Peel will be deemed to 

have given its consent. 

(2) In the event that Peel constructs and makes available for use by the undertaker the alternative 

access road the undertaker must not: 

(a) commence that part of Work No. 3 to which the existing access road relates; 

(b) use the existing access road; or 

(c) otherwise exercise the powers conferred by the provisions listed in sub-paragraph (1) over 

the existing access road,  



 

 

provided that Peel has granted the undertaker a right to pass and repass over the alternative 

access road with or without vehicles. 

172.—(1) The undertaker must before commencing construction of any specified work supply to 

Peel proper and sufficient plans of that work for the reasonable approval of Peel and the specified 

work must not be commenced except in accordance with such plans as have been approved in 

writing by Peel or settled by arbitration under article 48 (arbitration).  

(2) The approval of Peel under sub-paragraph (1) must not be unreasonably withheld or delayed, 

and if by the end of the period of 28 days beginning with the date on which such plans have been 

supplied to Peel and Peel has not intimated their disapproval together with the grounds of any such 

disapproval of those plans, Peel will be deemed to have approved the plans as submitted. 

173.—(1) Any specified work must, when commenced, be constructed—  

(a) without unnecessary delay in accordance with the plans approved or deemed to have been 

approved or settled under paragraph 172;  

(b) under the supervision (where appropriate and if given) and to the reasonable satisfaction of 

Peel;  

(c) in such manner as to cause as little damage as is possible to relevant property; and  

(2) If any damage to relevant property or any such interference or obstruction is caused by the 

carrying out of the construction of a specified work, the undertaker must, notwithstanding any such 

approval, make good such damage and must pay to Peel all reasonable and proper expenses to which 

Peel may be put and compensation for any loss which it may sustain by reason of any such damage, 

interference or obstruction  provided that the undertaker shall only be liable up to a maximum of 

£20,000,000. 

(3) Nothing in this Part imposes any liability on the undertaker with respect to any damage, costs, 

expenses or loss attributable to the negligence of Peel or its servants, contractors or agents or any 

liability on Peel with respect of any damage, costs, expenses or loss attributable to the negligence 

of the undertaker or its servants, contractors or agents.  

174.—(1) The undertaker must pay to Peel all reasonable and proper costs, charges, damages and 

expenses not otherwise provided for in this Part of this Schedule which may be reasonably incurred 

by Peel —  

(a) by reason of the construction, maintenance or operation of a specified work or the failure 

of such a work; or  

(b) by reason of any act or omission of the undertaker or of any person in its employ or of its 

contractors or others whilst engaged upon a specified work; 

(c) in respect of any damage caused to or additional maintenance required to relevant property; 

And the undertaker must indemnify and keep indemnified Peel from and against all claims and 

demands arising out of or in connection with a specified work or any such failure, act or omission 

provided that the undertaker shall only be liable up to a maximum limit of £20,000,000.  

(2) Peel must –  

(a) give the undertaker reasonable written notice of any such sums referred to in sub-paragraph 

(1) as soon as reasonably possible after Peel become aware of the same; 

(b) not make any  settlement or compromise of such a claim or demand without the prior 

consent of the undertaker; 

(c) take all reasonable steps to mitigate any liabilities; and 

(d) keep the undertaker informed and have regard to the undertaker’s representations in relation 

to any such sums referred to in sub-paragraph (1).  

175.—(1) The undertaker must consult with Peel prior to submitting any CTMP relating to or in 

the vicinity of relevant property (including any CTMP affecting land adjacent to relevant property) 

to the relevant planning authority for approval in accordance with Requirement 6. The undertaker 

will provide a draft CTMP to Peel no later than 25 working days prior to submission and confirm to 

Peel the intended date of submission at the same time. Peel may make representations on the draft 



 

 

CTMP to the undertaker no later than 10 working days prior to the notified intended date of 

submission. The undertaker will only be required to have due regard to any representations 

timeously made by Peel in accordance with the timescales stipulated in this paragraph (2) in 

finalising the CTMP for submission and will seek to incorporate any reasonable requests made by 

Peel where practicable. 

(2) The undertaker must consult with Peel prior to submitting any LEMP relating to or in the 

vicinity of relevant property (including any LEMP affecting land adjacent to relevant property)  to 

the relevant planning authority for approval in accordance with Requirement 11. The undertaker 

will provide a draft LEMP to Peel no later than 25 working days prior to submission and confirm to 

Peel the intended date of submission at the same time. Peel may make representations on the draft 

LEMP to the undertaker no later than 10 working days prior to the notified intended date of 

submission. The undertaker will have due regard to any representations made by Peel in finalising 

the LEMP for submission and will seek to incorporate any reasonable requests made by Peel where 

practicable. 

(3) The undertaker must consult with Peel prior to submitting any CEMP relating to or in the 

vicinity of relevant property (including any CEMP affecting land adjacent to relevant property)  to 

the relevant planning authority for approval in accordance with Requirement 5. The undertaker will 

provide a draft CEMP to Peel no later than 25 working days prior to submission and confirm to Peel 

the intended date of submission at the same time. Peel may make representations on the draft CEMP 

to the undertaker no later than 10 working days prior to the notified intended date of submission. 

The undertaker will have due regard to any representations made by Peel in finalising the CEMP 

for submission and will seek to incorporate any reasonable requests made by Peel where practicable. 

(4) The undertaker must consult with Peel prior to submitting any DEMP relating to or in the 

vicinity of relevant property (including any DEMP affecting land adjacent to relevant property)  to 

the relevant planning authority for approval in accordance with Requirement 18. The undertaker 

will provide a draft DEMP to Peel no later than 25 working days prior to submission and confirm 

to Peel the intended date of submission at the same time. Peel may make representations on the draft 

DEMP to the undertaker no later than 10 working days prior to the notified intended date of 

submission. The undertaker will have due regard to any representations made by Peel in finalising 

the LEMP for submission and will seek to incorporate any reasonable requests made by Peel where 

practicable. 

176. The undertaker will procure that in carrying out Work No. 4 at Plots 1-19, 1-20, 1-22, 1-23 

and 1-24, as identified on the Land Plans, the Network Rail Standard (as in force when the works 

are being carried out) shall be complied with. 

PART 15 

Protection of Encirc Limited 

177. The provisions of this Part have effect unless otherwise agreed in writing between the 

undertaker and Encirc. 

178. In this Part— 

"Ash Road bridge” means the rail bridge crossing Ash Road;  

“COMAH Regulations” means the Control of Major Accident Hazards Regulations 2015;  

“construction” includes execution, placing, alteration and reconstruction and “construct” and 

“constructed” have corresponding meanings;  

“CTS Meetings” means construction and traffic scheduling meetings to discuss a schedule in 

relation to the co-ordination of traffic movements relating to the specified works.  

“Encirc” means Encirc Limited (company number NI030990, whose registered office is at  11 

Gortahurk Road, Tonymore Derrylin, Enniskillen, Fermanagh, BT92 9DD and any associated 

company of Encirc Limited which holds property;  



 

 

“Encirc’s business and operations” means the current operations and business carried out at the 

Encirc site and also includes any future business and operations of the Encirc site once the future 

development works have been implemented;  

"Fence” means the existing fence erected by Encirc along the boundary between plots 1-02 and 

1-06 as identified on the Land Plans;  

“fit for purpose” means a road or access route which is of a standard equivalent to or better than 

the standard of the road or access route included in the Order for the same purpose;  

“future development works” means;  

(a) construction of automated warehouse including automated link to glass manufacturing and 

filling facility, ancillary office space, driver welfare building, security building, HGV 

parking and marshalling yard and other associated works (LPA Ref: 22/03693/FUL) or any 

variation to or alternative to that form of development effecting Land Plan Plots 1-02 and 

1-06 (Ref Land Plan D2.2 Sheet 1); and 

(b) construction of hydrogen/electricity fired furnace on site of existing dispatch yard and 

surrounding area effecting Land Plan Plot 1-02 (Ref: Land Plan D2.2 Sheet 1); and  

(c) construction of new rail sidings and intermodal area between existing rail sidings and 

Network Rail main line effecting Land Plan Plots 1-06, 1-06a 1-20, 1-21 and 1-22 (Ref: 

Land Plan D2.2 Sheet 1). 

“Network Rail Standard” means Network Rail Standard reference ‘NR/L2/CIV/044 ‘Planning, 

Design and Construction of Undertrack Crossings’; 

"Peel” means Peel NRE Limited (company number 004480419), whose registered office is at 

Venus Building, 1 Old Park Lane, Traffordcity, Manchester, M41 7HA; 

“Existing Peel access road” means the existing access road at Plots 1-01a and 1-01 as shown on 

the Land Plans 

“Proposed Peel access road(s)” means the access road(s) proposed to be constructed to connect 

Plot 1-01a to Plot 1-04 as identified on the Land Plans D2.2 Sheet 1 pursuant to planning 

application Ref: 23/01239/FUL for construction of  gas fired electricity generators, enclosures 

with ancillary equipment, metering station, transformer compound and access from Grinsome 

Road; 

“Peel access road(s)” means collectively the Existing Peel access road and the Proposed Peel 

access road(s) and being fit for purpose to allow the undertaker access to Plot 1-01 and between 

Plots 1-01a and 1-04; 

"relevant property" means: 

(a) any land, works, apparatus and equipment belonging to Encirc; and  

(b) any easement or other property interest held or used by Encirc or a tenant or licencee of 

Encirc for the purposes of such land, works, apparatus or equipment;  

"specified work" means so much of any of the authorised development as is situated upon, 

across, under, over, or may in any way adversely affect, relevant property and, for the avoidance 

of doubt, includes the maintenance of such works under the powers conferred by article 5 (power 

to maintain the authorised development) in respect of such works. 

Rights of access 

179. Regardless of any provision of this Order or anything shown on the land plans, the 

undertaker- 

(a) Must not extinguish any rights of access to the relevant property granted to Encirc 

otherwise than by agreement (both parties acting reasonably); 

(b) must provide a minimum of two working days notification prior to each entry to the 

relevant property, such notice to be submitted in writing to 

facilities@elton@encirc360.com., and a single notification may cover multiple dates of 

entry  
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(c) provide any such details relating to the required access as is reasonably required by Encirc;  

(d) comply with any reasonable conditions which Encirc may specify in relation to the 

undertaker’s entry to the relevant property but only to the extent they do not restrict or 

impede the ability of the undertaker to construct, operate or maintain the authorised 

development; 

(e) must keep any existing roads used for access to the relevant property by Encirc clean but 

only to the extent they have been dirtied as a result of the specified works, clear from 

obstruction and in a usable condition as far as reasonably practicable; and 

(f) must pay a fair and reasonable proportion (according to use) of the costs incurred by Encirc 

in repairing and maintaining the entirety of Ash Road. 

180.The parties shall hold the CTS Meetings fortnightly during detailed design and construction 

of the specified works. The undertaker and Encirc shall use all reasonable but commercially prudent 

endeavours to agree a schedule in relation to the co-ordination of traffic movements relating to the 

specified works. Where a schedule is agreed the parties will use the access routes only in accordance 

with the agreed schedule.   

Rights of access – Grinsome Road to the Protos Site 

181. Subject to paragraph 183 (Rights of access – Ash Road (South)), provided that (a) Peel has 

constructed the Peel access road(s) prior to the undertaker completing that part of Work No. 3  which 

relates to Land Plans Plots 1-01a, 1-01, 1-02, 1-03 and 1-04, (b)  Peel has granted the undertaker an 

easement for all rights of access required by the undertaker over the Peel access road(s) and Land 

Plans Plot 1-04 to ensure the undertaker has suitable access (to the undertaker’s satisfaction) to Plots 

1-05, 1-08, 1-09, 1-10, 1-11, 1-12, 1-13, 1-14, 1-15, 1-16, 1-17 and 1-18, and (c) the undertaker is 

satisfied that the Peel access road(s) are is fit for purpose for the purposes of Work No.1, No.2, No. 

3 and No.4: 

(a) The undertaker must not exercise the Powers conferred by this Order to (a) appropriate or 

acquire or take temporary possession of Land Plans Plots 1-02 and 1-03, or (b) appropriate, 

acquire, extinguish, interfere with or override any easement, other interest or right held by 

Encirc over Land Plans Plots 1-01a and 1-01 

182.The undertaker shall use all reasonable but commercially prudent endeavours to secure the 

grant by Peel of an easement for all rights of access required by the undertaker over the Peel access 

road(s) and Plot Plans Plot 1-04 to ensure the undertaker has suitable access (to the undertaker’s 

satisfaction) to Plots 1-05, 1-08, 1-09, 1-10, 1-11, 1-12, 1-13, 1-14, 1-15, 1-16, 1-17 and 1-18. 

Rights of access – Ash Road (South) 

183. Subject to Paragraph 184 (Rights of Access – Abnormal Loads), the undertaker must use the 

entrance from Ash Road as the primary access route (over Plots 1-06, 1-06a, 1-06b and 1-06c as 

identified on the Land Plans) for construction activities within Plots 1-20, 1-21 and 1-22. Provided 

that Encirc has granted to the undertaker a suitable right of access across a fit for purpose access 

route (to the undertaker’s satisfaction) to all of Plot 1-22 as identified on the Land Plans as required 

by the undertaker: 

(a) The undertaker may in relation to Plot 1-21 exercise its powers under article 34 (temporary 

use of land for carrying out the authorised development) for the purpose of temporary use 

as a construction working area and for access only; and 

(b) The undertaker may not exercise the powers conferred under article 26 (compulsory 

acquisition of rights and restrictive covenants) in relation to Land Plans Plot 1-21 without 

the prior consent in writing of Encirc. 

Rights of Access – Abnormal Loads 

184. In respect of abnormal loads, the undertaker may use the access route over Grinsome Road, 

being either (a) over Plots 1-01a, 1-01, 1-02, 1-03, 1-06, and 1-06d as identified in the Lands Plans, 



 

 

(b) over a route to be determined from Plots 1-01a, 1-01, part of 1-02, and from a point of egress (to 

be determined)  in Plot 1-02 to the north end of Plot 1-06 subject to Encirc granting to the undertaker 

a suitable right of access across such route which must be a fit for purpose route (to the undertaker’s 

satisfaction), or (c) over a route to be determined from that part of the Peel access road(s) constructed 

pursuant to planning permission reference 22/0363/FUL over Plots 1-03 and 1-02, and from an 

egress in Plot 1-02 (to be determined) to the north end of Plot 1-06 subject to Encirc granting to the 

undertaker a suitable right of access across such route which must be a fit for purpose route (to the 

undertaker’s satisfaction)   Use of any of the above routes  is subject to the following conditions: 

(a) The undertaker must provide a minimum of two working days notification prior to use of 

the construction access, writing to be provided to facilities@elton@encirc360.com ;  

(b) The undertaker must not take access through the Fence unless and until Encirc have 

confirmed the written approval of HMRC and shall not take any steps which would lead to 

Encirc being in breach of any obligations to HMRC; 

(c) The undertaker shall comply with all reasonable conditions imposed by Encirc when taking 

access through the Fence and shall notify Encirc immediately if there is a breach of any 

such condition;  

(d)  

(e) The undertaker will use all reasonable endeavours to take access through the Fence in such 

a manner as to cause as little damage as reasonably practicable and shall inform Encirc 

immediately if any damage is caused to the Fence including providing full details of the 

location and the damage caused.  

(f) The undertaker must pay to Encirc all reasonable and proper costs incurred by Encirc in 

providing reasonably necessary security detail to escort abnormal loads through the Fence; 

(g) The undertaker must make good any damage to the Fence as soon as reasonably practicable 

and must pay to Encirc all documented reasonable and proper expenses to which Encirc 

may be put and any compensation for any direct loss which it may sustain by reason of 

such damage provided that at all times Encirc will be under an obligation to take reasonable 

steps to mitigate its loss. 

Railway 

185.—(1) The undertaker will procure that in carrying out Work No. 4 at Plots 1-19, 1-20, 1-22, 

1-23 and 1-24, as identified on the Land Plans: 

(a) The Network Rail Standard (as in force when the works are being carried out) shall be 

complied with;  

(b) All crossings under the existing railway lines (or any future development works installed 

by Encirc at the relevant property prior to the commencement of Work No. 4) will use 

trenchless crossing methods; 

(c) COMAH Regulations shall be complied with. 

(2) The undertaker must—  

(a) at all times before, during and after the construction of the specified works allow an 

engineer or other person appointed by Encirc to watch and inspect the execution of the 

specified work ; and  

(b) supply the appointed person with all such information and all relevant and available 

documents as they may reasonably require with regard to the method of constructing a 

specified work.  

(3) Encirc shall provide details of their scheduled trains at the relevant property to the undertaker 

on a monthly basis at CTS Meetings, and the undertaker and Encirc shall use all reasonable but 

commercially prudent endeavours to agree at the CTS Meetings provision to enable the authorised 

development and the operation of the scheduled trains. Where Encirc advise the undertaker of any 

changes to the schedule as soon as reasonably practicable, the undertaker shall use all reasonable 

endeavours to minimise interference of the carrying out of the specified works with the operation of 

Encirc’s re-scheduled trains.  
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Construction Traffic Management Plan 

186.The undertaker must consult with Encirc prior to submitting any CTMP to the relevant 

planning authority for approval in accordance with Requirement 6. The undertaker will provide a 

draft CTMP to Encirc no later than 20 working days prior to submission, and confirm to Encirc the 

intended date of submission at the same time. Encirc may make representations on the draft CTMP 

to the undertaker no later than 14 days prior to the notified intended date of submission. The 

undertaker will have due regard to any reasonable representations timeously made by Encirc in 

finalising the CTMP for submission  

Co-operation  

187.Where Encirc propose to carry out any piling or construction works on the Order land within 

Land Plan Plots 1-20 and 1-22, prior to carrying out such works Encirc must agree with the 

undertaker the design and methodology which will be used, and the operational use of such works.  

188.The undertaker and Encirc must use all reasonable but commercially prudent endeavours to 

reach agreement to enable the authorised development, Encirc’s business and operations and any 

future development works to be carried out (subject to Encirc obtaining all necessary consents, 

permissions and authorisations). 

189.The undertaker shall ensure that the pipeline is buried to a minimum depth of 4.3m under the 

existing railway ground level.  

Specified work 

190. The undertaker must give Encirc no less than 56 days written notice of the intended 

commencement of any specified works and must include with this notification a plan and description 

of the works to be commenced and a programme for these works. 

191.Any specified work must, when commenced, be constructed- 

(a) In such a manner as to cause as little damage and disruption as reasonably practicable to 

the relevant property, including damage by way of pollution or to the operation of Encirc’s 

business and operations; 

(b) In such a manner so as not to cause any breaches of Encirc’s obligations to HMRC or under 

the COMAH Regulations; and 

(c) If any damage to the relevant property or Encirc’s business and operations  or any such 

interference or obstruction is caused by the carrying out of the construction of a specified 

work, the undertaker must promptly inform Encirc of such damage, must make good such 

damage and must pay to Encirc all reasonable and proper expenses to which Encirc may 

be put and any compensation for any  loss which it may sustain by reason of such damage, 

interference or obstruction, provided that at all times Encirc will be under an obligation to 

take reasonable steps to mitigate its loss, 

Expenses 

192.—(1) Nothing in this Part imposes any liability on the undertaker with respect to any damage, 

costs, expenses or loss attributable to the negligence of Encirc or its servants, contractors or agents 

or any liability on Encirc with respect of any damage, costs, expenses or loss attributable to the 

negligence of the undertaker or its servants, contractors or agents. 

(2) The undertaker must pay to Encirc all reasonable and proper costs, charges, penalties, damages 

and expenses not otherwise provided for in this Part of this Schedule which may be reasonably 

incurred by Encirc, provided that at all times Encirc will be under an obligation to take reasonable 

steps to mitigate its loss - 

(a) by reason of the construction, maintenance or operation of a specified work or the failure 

of such a work; or  



 

 

(b) by reason of any act or omission of the undertaker or of any person in its employ or of its 

contractors or others whilst engaged upon a specified work; 

(c) in respect of any damage caused to or additional maintenance required to relevant property 

(d) in respect of any damage to any access routes to the relevant property for which Encirc 

have a maintenance obligation but always limited to the extent such damage is attributable 

to the undertaker and the undertaker has not reimbursed the costs of remediation of such 

damage under sub-paragraph (e); 

(e) in respect of any claim against Encirc by any third party in respect of the access routes to 

the extent such claim relates to damage to the access routes but always limited to the extent 

such damage is attributable to the undertaker and the undertaker has not reimbursed the 

costs of remediation of such damage under sub-paragraph (d);  

(f) by the provision of reasonably necessary security detail for any land, works, apparatus and 

equipment belonging to Encirc to the extent attributable to the specified works;  

(g) in respect of securing any required consents from HMRC in respect of the undertaking 

authorised development by the undertaker. 

(3) The undertaker must indemnify and keep indemnified Encirc from and against all claims and 

demands arising out of or in connection with a specified work or any such failure, act or omission 

to a maximum cap on liability of £5 million for each individual claim and an aggregate cap of £15 

million provided that there shall be no cap on liability in respect of any damage caused to the Ash 

Road bridge which prevents access to the relevant property, provided that at all times Encirc will be 

under an obligation to take reasonable steps to mitigate its loss Encirc must- 

(a) give the undertaker reasonable written notice of any such sums referred to in paragraph 192 

(3) as soon as reasonably possible after Encirc become aware of the same; 

(b) not make any offers to settle claims or demands without the prior consent of the undertaker; 

(c) take all reasonable steps to mitigate any liabilities;  

(d) where any claims or demands are made by Network Rail, advise Network Rail that any 

claims and demands should be directed to the undertaker only; and 

(e) keep the undertaker informed and have regard to the undertaker’s representations in relation 

to any such sums referred to in this paragraph. 

General  

193. (1) Any difference or dispute arising between the undertaker and Encirc under this Part of 

this Schedule must, unless otherwise agreed in writing between the undertaker and Encirc, be 

determined by arbitration in accordance with article 48 of this Order.  

(2) The undertaker and Encirc must each act reasonably in connection with the implementation of 

this Part of this Schedule.  

Notices  

194. Any plans or notices submitted to Encirc by the undertaker pursuant to this Part must be sent 

to Encirc at  legal@encirc360.com or such other address as Encirc may from time to time appoint 

instead for that purpose and notify to the undertaker in writing. 



 

 

PART 16 

For the protection of Welsh Ministers as Strategic Highway Authority 

Application  

195. The provisions of this Part have effect for the protection of the Welsh Ministers (“the WM”) 

as the Highway Authority for the strategic road network in Wales, in addition to all other applicable 

statutory protections, unless otherwise agreed in writing between the undertaker and the WM.  

Interpretation  

196. In this Part—  

“highway structure” means any bridge, subway, culvert, pipe, tunnel, manhole, chamber, wall, 

reinforced soil embankment, piece of street furniture, building or other structure built in, over, 

under or adjacent to any part of the highway which materially affects the support of that highway 

and/or the safety of the travelling public; 

“strategic highway” means any part of the highway network including trunk roads or special 

roads which the WM are responsible for;  

“NMWTRA” means the North and Mid Wales Trunk Road Agency, who act as the highway 

agents of the WM and exercise functions relating to the management and operation of the 

relevant part of the strategic highway on behalf of the WM pursuant to an agreement between 

the WM and Gwynedd Council under section 6 of the Highways Act 1980. In practice therefore, 

the procedural matters contained in this Part will be largely dealt with by NMWTRA on behalf 

of the WM; and  

“works” means—  

(a) that part of Work No. 39 which requires the trenchless installation of the pipeline under the 

A494 (Aston Expressway) highway;  

(b) that part of Work No. 44 which requires the open cut installation of the pipeline under the 

verge of the A55 adjacent to Junction 33a, heading north under Chester Road; or  

(c) any other work forming part of the authorised development within or which affects or 

requires occupation of the strategic highway.  

Approvals  

197. The crossing of the A494 and its associated assets must only be carried out by trenchless 

techniques. The installation of the pipeline under the verge of the A55 adjacent to Junction 33a, 

heading north under Chester Road shall be carried out as open cut installation.  

198.—(1) Prior to the commencement of the works the undertaker must obtain the written 

approval of the WM to such works.  

(2) When requesting approval under sub-paragraph (1), the undertaker must submit to the WM:  

(a) Copy of location plan to a scale not less than 1/10,000 showing the location and/or proposed 

route and siting of the works;  

(b) Details of the methodology of the works;  

(c) Details of the proposed timing of the works;  

(d) Details of any traffic management measures (including signage) proposed in connection 

with the works; and  

(e) Where approval is sought for works to or within the carriageway of a strategic highway, 

evidence of NHSS (National Highways Sector Scheme) certification and Street Works 

Qualifications.  



 

 

199. No crossing is to take place until a monitoring regime and the Geotechnical Design Report 

(GDR as defined by the DMRB CD622 Managing Geotechnical Risk) is agreed and certified by the 

WM.  

200. Technical Approval from WM in accordance with DMRB CG300 is required in advance of 

any part of the works which is likely to affect any existing highway structure(s). 

201. Approval under this Part may be sought in one or more applications.  

202. Any approval of the WM under this Part may be given subject to such reasonable 

requirements or conditions as the WM may determine.  

203. The undertaker must contact any owners or operators of apparatus in, on, over, under or near 

the strategic highway including other statutory undertakers to ascertain whether their existing or 

proposed apparatus to within or under the strategic highway is likely to be affected by the works. 

The undertaker must comply with the reasonable requirements and conditions imposed by the 

owners or operators relating to the protection of existing apparatus in, on, over, under or near the 

strategic highway likely to be affected by the works.  

204. The undertaker must pay a fee of £250 to the WM with any application for approval under 

this Part.  

Indemnity  

205. The undertaker indemnifies the WM against any and all claims in respect of injury, damage 

or loss arising out of—  

(a) the placing or presence in the strategic highway of apparatus as part of the works; or  

(b) the excavation by any person of any works within the strategic highway, 

always provided that the undertaker shall not be liable for any consequential loss or any indirect loss 

under any circumstances.  

206. The undertaker (or any person carrying out works on its behalf) must have and maintain in 

force for the duration of any works to or within the strategic highway network, public liability/third 

party insurance to the sum of £10 million covering its liability under paragraph 205. The undertaker 

must provide evidence of such insurance to the WM if requested.  

Traffic management  

207. The undertaker must contact the NMWTRA, the WM RA Control Room, North Wales 

Traffic Management Centre, Ffordd Sam Parri, Morfa, Conwy, LL32 8HH – Telephone number 

01492 564790 before erecting or removal of traffic management measures on the strategic highway 

on each occasion that erection or removal is required.  

208. The undertaker must execute the works in strict accordance with the requirements contained 

in Chapter 8 of the Traffic Signs Manual (2009) as published by Her Majesty’s Stationery Office 

HMSO and any amendments thereof.  

Inspections  

209. The WM or any person authorised by them for this purpose is entitled to inspect any works 

to, within or under the strategic highway while such works are being carried out and following 

completion of such works.  

210. Exercise of the right to inspect under paragraph 209 must be carried out reasonably, in 

compliance with any requirements of any health and safety requirements in place within the site of 

any works, and in accordance with the instructions of the undertaker.  



 

 

211.—(1) The undertaker must compensate the WM in respect of any loss, damage, charge, cost 

or expense reasonably suffered or incurred by the WM as a result of the execution, use or 

maintenance of the works.  

(2) Nothing in sub-paragraph (1) imposes any liability on the undertaker with respect of— 

(a) any damage or interruption to the extent that it is attributable to the act, neglect or default 

of WM, its officers, employees, contractors or agents; and / or 

(b) any indirect or consequential loss of WM or any third party (including but not limited to 

loss of use, revenue, profit, contract, production, increased cost of working or business 

interruption). 

Reinstatement  

212. Any reinstatement of the strategic highway required in connection with or as a consequence 

of the works must be carried out in strict conformity with the Code of Practice “Specification for 

the Reinstatement of Openings in Highways”.  

213.—(1) Where, in the reasonable opinion of the WM, any reinstatement carried out by the 

undertaker is defective, three defect inspections will be carried out comprising:  

(a) A joint inspection by the WM and the undertaker to determine the nature of the failure and 

what remedial works need to be carried out;  

(b) Inspection by or on behalf of the WM of remedial works in progress; and  

(c) Inspection by or on behalf of the WM when remedial works have been completed.  

(2) The undertaker must pay an inspection fee of £47.50 for each inspection carried out under this 

paragraph.  

214. Any and all reasonable costs associated with the reinstatement work will be met by the 

undertaker.  

Notice of completion of Works  

215. The undertaker must notify the WM of the completion of works approved by the WM under 

this Part within 10 working days of such completion.  

216. The undertaker must supply the WM with as built records of any apparatus sited within or 

under the strategic highway within 20 working days of the completion of works, including, in 

particular, the location and depth of any electrical cables on a plan to a scale of 1/500 with a 

longitudinal and vertical accuracy of + or - 100mm.  

217. The undertaker must submit a Geotechnical Feedback Report (GFR as defined in the DMRB 

CD622 Managing Geotechnical Risk) including all monitoring results and as built drawings to the 

WM no later than six months from the date of completion.  

218. After the apparatus has been placed, the undertaker must not carry out any further works or 

maintenance to the apparatus or works or any other works involving excavation within the 

boundaries of the strategic highway without the prior written approval of the WM, such approval 

not to be unreasonably withheld or delayed, and any such works must be carried out and completed 

to the reasonable satisfaction of WM.  

Arbitration  

219. Any difference or dispute arising between the undertaker and the WM under this Part must, 

unless otherwise agreed in writing between the undertaker and the WM, be determined by arbitration 

in accordance with article 48 (arbitration).  



 

 

Notices  

220. The plans submitted to the WM by the undertaker pursuant to this Part must be submitted to 

North & Mid Wales Trunk Road Agent, Unit 5 Llys Britannia, Parc Menai, Bangor, Gwynedd, LL57 

4BN and streetworks@nmwtra.org.uk or such other address as the WM may from time to time 

appoint instead for that purpose and notify to the undertaker in writing.  

Maintenance  

221. The undertaker must maintain the apparatus in an appropriate state of repair and condition. 

The undertaker must if required place and maintain within the limits of the said highway suitable 

permanent signs of a type and in positions to be approved by the WM for the purpose of indicating 

as nearly as possible the exact position under the highway in which the said apparatus is laid. 

PART 17 

For the protection of National Highways Limited 

Application etc.,  

222. The provisions of this Part of this Schedule apply for the protection of National Highways 

and have effect unless otherwise agreed in writing between the undertaker and National Highways. 

Interpretation 

223.—(1) Where the terms defined in article 2 (interpretation) of this Order are inconsistent with 

subparagraph (2) the latter prevail. 

(2) In this Part of this Schedule— 

“acceptable security” means either: 

(a) a parent company guarantee from a parent company in favour of National Highways to 

cover the undertaker’s liability to National Highways to a total liability cap of 

£50,000,000.00 (fifty million pounds) (in a form reasonably satisfactory to National 

Highways and where required by National Highways, accompanied with a legal opinion 

confirming the due capacity and authorisation of the parent company to enter into and be 

bound by the terms of such guarantee); or 

(b) a bank bond or letter of credit from an acceptable credit provider in favour of National 

Highways to cover the undertaker’s liability to National Highways for an amount of not 

less than £10,000,000.00 (ten million pounds) per asset per event up to a total liability cap 

of £50,000,000.00 (fifty million pounds) (in a form reasonably satisfactory to National 

Highways); 

“as built information” means one electronic copy of the following information— 

(a) as constructed drawings in both PDF and AutoCAD DWG formats showing the location 

and depth of the pipeline as installed and any ancillary or protective measures installed 

within the strategic road network; 

(b) as constructed information for any utilities discovered or moved during the specified works; 

(c) method statements for the specified works carried out; 

(d) in so far as it is relevant to the specified works, the health and safety file; and 

(e) such other information as is reasonably required by National Highways to be used to update 

all relevant databases and to ensure compliance with National Highway’s Asset Data 

Management Manual as is in operation at the relevant time. 

“condition survey” means a survey of the condition of National Highways structures and assets 

within the Order limits that may be affected by the specified works; 



 

 

“contractor” means any contractor or subcontractor appointed by the undertaker to carry out the 

specified works; 

“detailed design information” means such of the following drawings specifications and 

calculations as are relevant to the specified works— 

(a) site clearance details; 

(b) boundary, environmental and mitigation fencing; 

(c) earthworks including supporting geotechnical assessments required by DMRB CD622 

Managing geotechnical risk and any required strengthened earthworks appraisal form 

certification; 

(d) utilities diversions; and 

(e) other such information that may be reasonably required by National Highways to be used 

to inform the detailed design of the specified works; 

“DMRB” means the Design Manual for Roads and Bridges or any replacement or modification 

of it; 

“the health and safety file” means the file or other permanent record containing the relevant 

health and safety information for the specified works required by the Construction Design and 

Management Regulations 2015 (or such updated or revised regulations as may come into force 

from time to time); 

“nominated persons” means the undertaker’s representatives or the contractor’s representatives 

on site during the carrying out of the specified works as notified to National Highways from 

time to time; 

“parent company” means a parent company of the undertaker acceptable to National Highways 

acting reasonably; 

“programme of works” means a document setting out the sequence and timetabling of the 

specified works; 

“specified works” means so much of the authorised development, including any maintenance of 

that work, as is on, in, under or over the strategic road network for which National Highways is 

the highway authority, and specifically including Work No.12 in so far as that crosses the M56 

motorway, Work No.16 in so far as that crosses the M53 motorway, and Work No. 22 in so far 

as that crosses the A41 highway. 

“strategic road network” means any part of the road network including trunk roads, special roads 

or streets for which National Highways is the highway authority including drainage 

infrastructure, street furniture, verges and vegetation and all other land, apparatus and rights 

located in, on, over or under the highway;  

“utilities” means any pipes wires cables or equipment belonging to any person or body having 

power or consent to undertake street works under the New Roads and Street Works Act 1991; 

and 

(3) References to any standards, manuals, contracts, Regulations and Directives including to 

specific standards forming part of the DMRB are, for the purposes of this Part of this Schedule, to 

be construed as a reference to the same as amended, substituted or replaced, and with such 

modifications as are required in those circumstances. 

General 

224. The undertaker acknowledges that parts of the works authorised by this Order affect or may 

affect parts of the strategic road network in respect of which National Highways may have appointed 

or may appoint a highway operations and maintenance contractor. 

225. Notwithstanding the limits of deviation permitted pursuant to article 6 (limits of deviation)  

of this Order, no works in carrying out, maintaining or diverting the authorised development may 

be carried out under the strategic road carriageway at a distance less than 4 metres below the lowest 

point of the carriageway surface.  



 

 

226. References to any standards, manuals, contracts, regulations and directives including to 

specific standards forming part of the DMRB are, for the purposes of this Part of this Schedule, to 

be construed as a reference to the same as amended, substituted or replaced, and with such 

modifications as are required in those circumstances.  

Prior approvals and security 

227.—(1) Any specified works which involve tunnelling, boring or otherwise installing the 

pipeline under the strategic road network without trenching from the surface, must be designed by 

the undertaker in accordance with DMRB CD622 unless otherwise agreed in writing by National 

Highways. 

(2) The specified works must not commence until—  

(a) the programme of  works has been approved by National Highways; 

(b) the detailed design of the specified works comprising of the following details, insofar as 

considered relevant by National Highways, has been submitted to and approved by 

National Highways— 

(i) the detailed design information; 

(ii) the identity and suitability of the contractor and nominated persons; and 

(iii) a process for stakeholder liaison, with key stakeholders to be identified and agreed 

between National Highways and the undertaker;  

(c) a condition survey and regime of monitoring of any National Highways assets or structures 

that National Highways reasonably considers will be affected by the specified works, has 

been agreed in writing by National Highways; and 

(d) an acceptable security in favour of National Highways for the indemnity set out in 

paragraph 232 below has been put in place, which security must be maintained in place 

until the expiry of 12 months following the completion of all of the specified works. 

(3) National Highways must, prior to the commencement of the specified works, inform the 

undertaker of the identity of the person who will act as a point of contact on behalf of National 

Highways for consideration of the information required under sub-paragraph (2). 

(4) Any approval of National Highways required under this paragraph- 

(a) must not be unreasonably withheld; 

(b) must be given in writing; 

(c) shall be deemed to have been given if neither given nor refused within 2 months of the 

receipt of the information for approval or, where further particulars are requested by 

National Highways (acting reasonably) within 2 months of receipt of the information to 

which the request for further particulars relates; and 

(d) may be subject to any reasonable conditions as National Highways considers necessary. 

(5) Any change to the identity of the contractor and/or designer of the specified works will be 

notified to National Highways immediately and details of their suitability to deliver the specified 

works will be provided on request. 

(6) Any change to the detailed design of the specified works must be approved by National 

Highways in accordance with paragraph 227(2) of this Part.  

Construction of the specified works 

228.—(1) The undertaker must give National Highways 28 days’ notice in writing of the date on 

which the specified works will start. 

(2) The specified works must be carried out by the undertaker to the reasonable satisfaction of 

National Highways in accordance with— 



 

 

(a) the relevant detailed design information and programme of works approved pursuant to 

paragraph 227(2) above or as subsequently varied by agreement between the undertaker 

and National Highways;  

(b) in so far as it may be applicable, the DMRB, save to the extent that exceptions from those 

standards apply which have been approved by National Highways; and 

(c) all aspects of the Construction (Design and Management) Regulations 2015 or any statutory 

amendment or variation of the same. 

(3) The undertaker must permit and must require the contractor to permit at all reasonable times 

persons authorised by National Highways (whose identity must have been previously notified to the 

undertaker by National Highways) to gain access to the specified works for the purposes of 

inspection and supervision of the specified works. 

(4) If any part of the specified works is constructed-  

(a) other than in accordance with the requirements of this Part of this Schedule; or 

(b) in a way that causes damage to the highway, highway structure or asset or any other land 

of National Highways, 

National Highways may by notice in writing require the undertaker, at the undertaker’s own 

expense, to comply promptly with the requirements of this Part of this Schedule or remedy any 

damage notified to the undertaker under this Part of this Schedule, to the satisfaction of National 

Highways, acting reasonably. 

(5) If during the carrying out of the authorised development the undertaker or its appointed 

contractors or agents causes damage to the strategic road network then National Highways may by 

notice in writing require the undertaker, at its own expense, to remedy the damage. 

(6) If within 28 days on which a notice under sub-paragraph (4) or sub-paragraph (5) is served on 

the undertaker (or in the event of there being, in the opinion of National Highways, a danger to road 

users, within such lesser period as National Highways may stipulate), the undertaker has failed to 

take the steps required by that notice, National Highways may carry out the steps required of the 

undertaker and may recover any expenditure reasonably incurred by National Highways in so doing.  

(7) Nothing in this Part of this Schedule prevents National Highways from carrying out any work 

or taking any such action as it reasonably believes to be necessary as a result of or in connection 

with the carrying out or maintenance of the authorised development without prior notice to the 

undertaker in the event of an emergency or to prevent the occurrence of danger to the public and 

National Highways may recover any expenditure it reasonably incurs in so doing.  

(8) In constructing the specified works, the undertaker must at its own expense divert or protect 

all utilities. 

(9) The undertaker must notify National Highways if it fails to complete the specified works in 

accordance with the agreed programme of works pursuant to paragraph 227(2)(b) of this Part, or 

suspends the carrying out of any specified work beyond 14 days, and National Highways reserves 

the right to withdraw any road space booking granted to the undertaker to ensure compliance with 

its network occupancy requirements.  

Payments 

229.—(1) The undertaker must pay to National Highways a sum equal to the whole of any 

reasonable costs and expenses which National Highways incurs (including costs and expenses for 

using internal or external staff and costs relating to any work which becomes abortive) in relation 

to the specified works and in relation to any approvals sought under this Order, or otherwise incurred 

under this Part, including— 

(a) the checking and approval of the information required under paragraph 227(2); 

(b) the supervision of the specified works;  

(c) any costs reasonably incurred under paragraph 228(7) of this Part, and  

(d) any value added tax which is payable by National Highways in respect of such costs and 

expenses and for which it cannot obtain reinstatement from HM Revenue and Customs, 



 

 

together comprising “the NH costs”. 

(2) National Highways must provide the undertaker with a schedule showing its reasonable 

estimate of the NH costs prior to the commencement of the specified works and the undertaker must 

pay to National Highways the reasonable estimate of the NH costs prior to commencing the specified 

works and in any event prior to National Highways incurring any cost. 

(3) If at any time after the payment referred to in sub-paragraph (2) has become payable, National 

Highways reasonably believes that the NH costs will exceed the reasonably estimated NH costs it 

may give notice to the undertaker of the amount that it reasonably believes the NH costs will exceed 

the estimate of the NH costs (the excess) and the undertaker must pay to National Highways within 

28 days of the date of the notice a sum equal to the excess. 

(4) National Highways must give the undertaker a final account of the NH costs referred to in sub-

paragraph (1) above within 91 days of the date of completion of the specified works as set out in the 

programme of works. 

(5) Within 28 days of the issue of the final account: 

(a) if the final account shows a further sum as due to National Highways the undertaker must 

pay to National Highways the sum shown due to it; or 

(b) if the account shows that the payment or payments previously made by the undertaker have 

exceeded the costs incurred by National Highways, National Highways must refund the 

difference to the undertaker. 

(6) If any payment due under sub-paragraph (2) above, is not made on or before the date on which 

it falls due the party from whom it was due must at the same time as making the payment pay to the 

other party interest at 3% above the Bank of England base lending rate from time to time being in 

force for the period starting on the date upon which the payment fell due and ending with the date 

of payment of the sum on which interest is payable together with that interest. 

Condition survey and as built details 

230.—(1) The undertaker must, as soon as reasonably practicable after completing the specified 

work,  arrange for any highways structures and assets that were the subject of the condition survey 

under paragraph 227(2)(c)  to be re-surveyed and must submit the re-survey to National Highways 

for its approval. The re-survey will include a renewed geotechnical assessment required by DMRB 

CD622 if the specified works include any works beneath the strategic road network. 

(2) If the re-surveys carried out pursuant to sub-paragraph 230(1) indicates that any damage has 

been caused to a structure or asset, the undertaker must submit a scheme for remedial works in 

writing to National Highways. National Highways must remedy any damage identified in the re-

surveys and National Highways may recover any expenditure it reasonably incurs in so doing from 

the undertaker 

(3) The undertaker must make available to National Highways upon request copies of any survey 

or inspection reports produced pursuant to any inspection or survey of any specified work following 

its completion that the undertaker may from time to time carry out. 

(4) Within 30 days of completion of the specified works,  the as built details must be provided by 

the undertaker to National Highways. 

Insurance 

231. Prior to the commencement of the specified works the undertaker must effect and maintain 

in place until the completion of all of the specified works, public liability insurance with an insurer 

in the minimum sum of £10,000,000.00 (ten million pounds) in respect of any one claim against any 

legal liability for damage loss or injury to any property or any person as a direct result of the 

execution of specified works or use of the strategic road network by the undertaker. 



 

 

Indemnity 

232. The undertaker fully indemnifies National Highways from and against all reasonable costs, 

claims, expenses, damages, losses and liabilities suffered by National Highways directly arising 

from the construction, maintenance or use of the specified works or exercise of or failure to exercise 

any power under this Order within 30 days of demand save for any loss arising out of or in 

consequence of any negligent act or default of National Highways and always excluding any indirect 

or consequential loss suffered by National Highways.  

Maintenance of the specified works 

233.—(1) The undertaker must, prior to the commencement of any works of external maintenance 

to the specified works, give National Highways 28 days’ notice in writing of the date on which those 

works will start unless otherwise agreed by National Highways, acting reasonably. Works of 

inspection or maintenance undertaken from within the pipeline will not be subject to this paragraph. 

(2) If, for the purposes of maintaining the specified works, the undertaker needs to occupy any 

road space, the undertaker must comply with National Highways’ road space booking requirements 

and no maintenance of the specified works for which a road space booking is required shall 

commence without a road space booking having first been secured. 

(3) The undertaker must comply with any reasonable requirements that National Highways may 

notify to the undertaker, such requirements to be notified to the undertaker not less than 14 days’ in 

advance of the planned commencement date of the maintenance works.  

Land 

234.—(1) The undertaker must not, in reliance on or in exercise of any power under this Order, 

interfere with, remove, damage or prevent or impair the functioning of, and must on reasonable 

request (or in case of emergency, on demand) allow access by National Highways to, the highway 

drainage assets located in plots  2-14, 4-20, 5-01, 5-02, 5-03, 5-04, 5-10, 5-12, 5-14, 5-15, 5-20, 5-

22, 5-23, 6-02, 6-03 6-04, 6-05, 6-06,  

(2) The undertaker must not, in reliance on or in exercise of any power under this Order, interfere 

with, remove or prevent access by National Highways in pursuance of any right held over plots 2-

03, 2-14 and 5-05. 

(3) The undertake must not, in reliance on or in exercise of any power under this Order, acquire, 

extinguish or remove any right National Highways holds for the purposes of its undertaking in any 

of the plots listed in sub-paragraphs (1) and (2) and plot 9-04. 

Expert Determination 

235.—(1) Article 48 (arbitration) of the Order does not apply to this Part of this Schedule. 

(2) Any difference under this Part of this Schedule may be referred to and settled by a single 

independent and suitable person who holds appropriate professional qualifications and is a member 

of a professional body relevant to the matter in dispute acting as an expert, such person to be agreed 

by the differing parties or, in the absence of agreement, identified by the President of the Institution 

of Civil Engineers.  

(3) On notification by either party of a dispute, the parties must jointly instruct an expert within 

14 days of notification of the dispute. 

(4) All parties involved in settling any difference must use all reasonable but commercially 

prudent endeavours to do so within 21 days from the date that an expert is appointed.  

(5) The expert must— 

(a) invite the parties to make submission to the expert in writing and copied to the other party 

to be received by the expert within 7 days of the expert’s appointment; 

(b) permit a party to comment on the submissions made by the other party within 7 days of 

receipt of the submission;  



 

 

(c) issue a decision within 7 days of receipt of the submissions under sub-paragraph (b); and  

(d) give reasons for the decision.  

(6) Any determination by the expert is final and binding, except in the case of manifest error in 

which case the difference that has been subject to expert determination may be referred to and settled 

by arbitration under article 48 (arbitration). 

(7) The fees of the expert are payable by the parties in such proportions as the expert may 

determine or, in the absence of such determination, equally. 

PART 18 

For the protection of local highway authorities 

236. The provisions of this Part of this Schedule have effect unless otherwise agreed in writing 

between the undertaker and the relevant local highway authority. 

237. In this Part of this Schedule— 

“Consents” means approvals, consents, licences, permissions, or registrations; 

“RSA” or “Road Safety Audit” means a review of the proposed design or any works and any 

road safety impacts carried out in accordance with the Design Manual for Roads and Bridges or 

such other standard as the undertaker and the relevant local highway authority may agree; 

“highway” means a highway vested in or maintainable by the relevant local highway authority 

as highway authority under the 1980 Act and this definition shall include any bridge or structure 

carrying a highway; 

“relevant local highway authority” means in relation to highways within Cheshire West and 

Chester, Cheshire West and Chester Council, and in relation to highways in Flintshire, Flintshire 

County Council 

“specified work” means the works under the Order to create new, permanent junctions to the 

public highway and the installation of the pipeline in or under the highway where that requires 

breaking open of the surface of the highway. 

Highway condition and highway assets surveys 

238.—(1) The undertaker will notify the of relevant local highway authority - 

(a) of the anticipated date of commencement of any Works to be undertaken under this Order; 

and 

(b) of the anticipated construction programme and date of completion of the authorised 

development; 

not less than 3 months prior to that anticipated date of commencement of any Works to be 

undertaken under this Order.  

(2) The undertaker and relevant local highway authority may agree that the relevant local highway 

authority will procure the highway condition surveys required under this Part of this Schedule at the 

cost of the undertaker. 

(3) The undertaker will agree a proposed scope with the relevant local highway authority setting 

out the number (having regard to the construction programme), content and format of the highway 

condition surveys no later than 4 weeks after notification under sub- paragraph (1). If the undertaker 

fails to provide a highway condition survey or does not provide the relevant local highway authority 

with sufficient time to undertake a  highway condition survey prior to any Works being undertaken 

pursuant to the Order then in default the last  highway condition survey undertaken by the relevant 

local highway authority will amount to the baseline condition of the relevant highway and/or 

highway asset.  



 

 

(4) A final highway condition survey must be procured by the undertaker within 28 days of the 

relevant local highway authority being notified by the undertaker that the construction of the 

authorised development is complete. 

(5) Copies of any highway condition survey carried out in accordance with this paragraph must 

be provided to the relevant local highway authority by the undertaker within 10 working days of the 

completion of the relevant survey. 

HGV route remediation 

239.—(1) The undertaker must maintain and provide to the relevant local highway authority at 3 

month intervals from the date of any Works being undertaken under this Order until the authorised 

development is complete, records of the number of HGVs using the highway identified in paragraph 

238(2) and/ or any amendments thereto to access the authorised development and details of which 

route such HGVs used. 

(2) The relevant local highway authority will, having regard to the highway condition surveys, 

identify any need for remediation of the highway on the highway identified in paragraph 238(3) 

and/or any amendments made thereto.   

(3) Where a need for remediation works or measures is identified under sub-paragraph (1), the 

relevant local highway authority must prepare a schedule of the works or measures required and of 

the cost of the delivery of those works or measures identified. For the avoidance of doubt, the 

reasonable cost of reviewing the highway condition surveys and preparing the schedule of works 

will be met by the undertaker.  

(4) Upon receipt of the schedule of works identified in paragraph (2) and/or any amendments 

made thereto, the undertaker will apply for a licence from the relevant local highway authority to 

undertake the remediation works to the highway and must undertake these works within 3 months 

of that licence being granted. The cost of the licence and relevant approvals will be paid by the 

undertaker to the relevant local highway authority. 

Specified work 

240.—(1) The undertaker will allow and facilitate an appropriately qualified officer  of the 

relevant local highway authority to participate in the design process for any Work authorised by this 

Order which involves a specified work and/or any other Work to the local highway network required 

pursuant to this Order, and will have reasonable regard to any views of that officer  in finalising the 

detailed design of that Work, provided always that any such view shared by the officer will not be 

an instruction, requirement or authorisation under this Order. 

(2) Any officer of the relevant local highway authority duly appointed for the purpose may at all 

reasonable times, on giving to the undertaker such notice as may in the circumstances be reasonable, 

enter upon and inspect any part of the authorised development which— 

(a) is in, on, over or under any highway; or 

(b) which may affect any highway; 

during the carrying out of the Work, and the undertaker will give to such officer  all reasonable 

facilities for such inspection (subject to any reasonable adjustments necessary for the safety of such 

officer) and, if the officer is of the opinion that the construction of the Work poses danger to any 

highway or to any property of the relevant local highway authority or danger to persons or vehicles 

or other property in relation to which the relevant local highway authority might be liable on, in, 

over or under any highway, the undertaker will adopt such measures and precautions as may be 

reasonably practicable for the purpose of preventing any damage or injury to the highway or persons 

or vehicles or other property aforesaid. 

(3) Any officer of the relevant local highway authority exercising the right to inspect works under 

sub-paragraph (1) must comply with all reasonable health and safety requirements and instructions 

of the undertaker in doing so. 

(4) The undertaker must, if reasonably required by the relevant local highway authority, provide 

and maintain during such time as the undertaker may occupy any part of a highway for the purpose 



 

 

of the construction of any part of the authorised development, temporary ramps for vehicular or 

pedestrian traffic and any other traffic measures required to protect the safety of road users in 

accordance with chapter 8 of the Traffic Signs Manual and the Safety at Street Works and Road 

Works A Code of Practice as may be necessary. 

241.(1) Where, under this Order, any street works require to be undertaken to the reasonable 

satisfaction of the local highway authority, this paragraph will apply.   

(2) The relevant local highway authority will, as soon as reasonably practicable following the 

receipt of notice from the undertaker that it considers any street works to which this paragraph 

applies to be complete, carry out an inspection of such street works.  

(3) The relevant local highway authority will confirm when any street works have been completed 

to their reasonable satisfaction in writing and will set out in such confirmation the date on which the 

works were last inspected to establish such reasonable satisfaction. For the period of 24 months 

from the date of last inspection as stated in the confirmation of reasonable satisfaction, the 

undertaker will be liable to pay to the relevant local highway authority the reasonable costs of 

repairing or rectifying any defect in the highway which, in the opinion of the relevant local highway 

authority (acting reasonably) was caused by or is attributable to the carrying out of street works by 

the undertaker. 

(4) The reasonable costs set out in paragraph (3) may include the costs of the time of the relevant 

local highway authority’s officers and employees incurred in the remediation or rectification of a 

defect as well as the cost of the remediation or repair, whether carried out by the local highway 

authority or on their instruction. The costs payable under paragraph (3) must be paid by the 

undertaker in full within 30 days of receipt of an invoice for such costs provided that such invoice 

includes a breakdown of the charges incurred and is accompanied by copies of any invoices received 

by the relevant local highway authority for works undertaken to remedy or repair the defect. 

Disputes 

(5) Any difference arising between the undertaker and the relevant local highway authority under 

this Part of this Schedule (other than in difference as to the meaning or construction of this Part of 

this Schedule) will be resolved by arbitration under article 48 (arbitration). 

PART 19 

For the protection of drainage authorities 

242.The provisions of this Part of this Schedule apply for the protection of the drainage authority 

unless otherwise agreed between the undertaker and the drainage authority. 

243. In this Part of this Schedule— 

“construction” includes execution, placing, altering, laying, replacing, relaying, connecting, 

building, installing, removal and excavation, and “construct” and “constructed” are to be 

construed accordingly; 

“the drainage authority means— 

(a) the drainage board concerned within the meaning of section 23(a) (prohibition on 

obstructions etc. in watercourses) of the Land Drainage Act 1991; or 

(b) in the case of any area for which there is no such drainage board, the lead local flood 

authority within the meaning of section 6 (other definitions) of the Flood and Water 

Management Act 2010(b); 

“drainage work” means any ordinary watercourse and includes any bank, wall, embankment or 

other structure, or any appliance, constructed or used for land drainage or flood defence in 

connection with an ordinary watercourse which is the responsibility of the drainage authority; 

“ordinary watercourse” has the same meaning as given in section 72 (interpretation) of the Land 

Drainage Act 1991(a); 

“plans” includes sections, drawings, specifications and method statements; and 



 

 

“specified work” means works carried out in relation to or which may alter or obstruct any 

ordinary watercourse including by— 

(c) erecting any mill dam, weir or other similar obstruction to the flow of the watercourse, or 

raising or otherwise altering any such obstruction; 

(d) construction or installation of a bridge or other crossing structure; 

(e) installing a culvert in the watercourse; or 

(f) altering a watercourse or a culvert or other form of drainage infrastructure in a manner that 

would be likely to affect the flow of the watercourse. 

244.—(1) Before beginning to construct any specified work, the undertaker must submit to the 

drainage authority plans of the work, and such further particulars as the drainage authority may 

within 14 days of the first submission of the plans reasonably require. 

(2) Any such specified work must not be constructed except in accordance with such plans as may 

be approved in writing by the drainage authority, or determined under paragraph 250 

(3) The drainage authority must approve or refuse approval of the plans for a specified work 

within 56 days of receipt of the later of— 

(a) the plans under sub-paragraph (1); or 

(b) such further particulars as the drainage authority may reasonably require under sub-

paragraph (1). 

(4) Any approval of the drainage authority required under this paragraph— 

(a) must not be unreasonably withheld or delayed; 

(b) is to be deemed to have been given if it is neither given nor refused within the period 

specified in sub-paragraph (3); and 

(c) may be given subject to such reasonable requirements or conditions as the drainage 

authority may make for the protection of any ordinary watercourse or for the prevention of 

flooding. 

245. The requirements or conditions which the drainage authority may make under paragraph 244 

include conditions requiring the undertaker at its own expense to construct such protective works 

(including any new works as well as alterations to existing works) as are reasonably necessary— 

(a) to safeguard any ordinary watercourse against damage, or 

(b) to secure that the efficiency of any ordinary watercourse for flood defence or land drainage 

purposes is not impaired and that the risk of flooding is not otherwise increased, by reason 

of the specified work in relation to the ordinary watercourse. 

246.—(1) Any specified work in relation to an ordinary watercourse, and all protective works 

required by the drainage authority under paragraph 244, must be constructed to the reasonable 

satisfaction of the drainage authority and an officer of the drainage authority is entitled, on giving 

such notice as may be reasonable in the circumstances, to inspect and watch the construction of such 

works. 

(2) The undertaker must give to the drainage authority not less than 14 days’ notice of its intention 

to commence construction of any specified work and the undertaker must give to the drainage 

authority notice of completion of a specified work not later than 7 days after the date on which it is 

brought into use. 

(3) If any part of a specified work in, over or under any ordinary watercourse is constructed 

otherwise than in accordance with the requirements of this Part of this Schedule or as agreed 

between the undertaker and the drainage authority, the drainage authority may by notice require the 

undertaker at its own expense to comply with the requirements of this Part of this Schedule or (if 

the undertaker so elects and the drainage authority in writing consents, such consent not to be 

unreasonably withheld) at the undertaker’s expense to remove, alter or pull down the work and, 

where removal is agreed, to restore the site to its former condition to such extent and within such 

limits as the drainage authority reasonably requires. 



 

 

(4) Subject to sub-paragraph (5), if within a reasonable period, being not less than 28 days from 

the date when a notice under sub-paragraph (3) is served upon the undertaker, it has failed to begin 

taking steps to comply with the requirements of the notice and subsequently to make reasonably 

expeditious progress toward their implementation, the drainage authority may execute the works 

specified in the notice, subject to the undertaker having the right to supervise the planning and 

execution of such works to the extent they may affect the pipeline to the extent that those works are 

compliant with and do not compromise the undertaker’s ability to comply with the Pipeline Safety 

Regulations 1996, and any expenditure reasonably incurred by it in so doing is to be recoverable 

from the undertaker. Notwithstanding the foregoing, the drainage authority may not under any 

circumstances undertake any works to the pipeline itself which could or would conflict with the 

duties and obligations of the undertaker under the Pipeline Safety Regulations 1996, any direction 

issed by the Health and Safety Executive under those Regulations or any other health and safety 

legislation relating to the operation and maintenance of the pipeline. 

(5) In the event of any dispute as to whether sub-paragraph (3) is properly applicable to any work 

in respect of which notice has been served under that sub-paragraph, or as to the reasonableness of 

any requirement of such a notice, the drainage authority must not, except in an emergency, exercise 

the powers conferred by sub-paragraph (4) until the dispute has been finally determined. 

247.—(1) From the commencement of the construction of any specified work until the date falling 

12 months from the date of completion of the specified work (“the maintenance period”), the 

undertaker must at its expense, maintain in at least as good repair and condition immediately prior 

to commencement of the construction of the specified work and keep free from obstruction any part 

of a drainage work which is situated within land held or occupied by the undertaker in respect of 

the specified work, whether the drainage work is constructed under this Order or is already in 

existence. 

(2) If any such drainage work which the undertaker is liable to maintain during the maintenance 

period is not maintained to the reasonable satisfaction of the drainage authority, it may by notice 

require the undertaker to maintain the drainage work at the undertaker’s expense, or any part of it, 

to such extent as the drainage authority reasonably requires. 

(3) If, within a reasonable period being not less than 28 days beginning with the date on which a 

notice in respect of any drainage work is served under sub-paragraph (2) on the undertaker, the 

undertaker has failed to begin taking steps to comply with the reasonable requirements of the notice 

and has not subsequently made reasonably expeditious progress towards their implementation, the 

drainage authority may do what is necessary for such compliance, subject to the undertaker having 

the right to supervise the planning and execution of such works to the extent they may affect the 

pipeline to the extent that those works are compliant with and do not compromise the undertaker’s 

ability to comply with the Pipeline Safety Regulations 1996,  and may recover any expenditure 

reasonably incurred by it in doing so from the undertaker Notwithstanding the foregoing, the 

drainage authority may not under any circumstances undertake any works to the pipeline itself which 

could or would conflict with the duties and obligations of the undertaker under the Pipeline Safety 

Regulations 1996, any direction issed by the Health and Safety Executive under those Regulations 

or any other health and safety legislation relating to the operation and maintenance of the pipeline. 

(4) In the event of any dispute as to the reasonableness of any requirement of a notice served under 

sub-paragraph (2), the drainage authority must not, except in a case of emergency, exercise the 

powers of sub-paragraph (3) until the dispute has been finally determined. 

(5) This paragraph does not apply to— 

(a) drainage works which are vested in the drainage authority, or which the drainage authority 

or another person is liable to maintain and is not prevented by this Order from so doing; 

and 

(b) any obstruction of a drainage work for the purpose of a work or operation authorised by 

this Order and carried out in accordance with the provisions of this Part of this Schedule 

provided that any obstruction is removed as soon as reasonably practicable. 

248. Subject to paragraph 247(5)(b), if by reason of the construction of any specified work or of 

the failure of any such work the efficiency of any ordinary watercourse for flood defence or land 

drainage purposes is impaired, or that watercourse is otherwise damaged, so as to require remedial 



 

 

action, such impairment or damage must be made good by the undertaker at its own expense to the 

reasonable satisfaction of the drainage authority and if the undertaker fails to do so, the drainage 

authority may make good the same and recover the expense reasonably incurred by it in so doing 

from the undertaker. 

249.—(1) The undertaker must make reasonable compensation to the drainage authority for costs, 

charges and expenses which it may reasonably incur or which it may sustain— 

(a) in the examination or approval of plans under this Part of this Schedule; and 

(b) in the inspection and supervision of the construction of a specified work in respect of an 

ordinary watercourse or any protective works required by the drainage authority under this 

Part of this Schedule. 

250. Any dispute arising between the undertaker and the drainage authority under this Part of this 

Schedule is to be determined by arbitration in accordance with article 48 (arbitration) of the Order. 

PART 20 

For the protection of Exolum Pipeline System Ltd 

Application 

251. For the protection of Exolum the following provisions, unless otherwise agreed in writing at 

any time between the undertaker and Exolum, have effect. 

Interpretation 

252. In this Part of this Schedule, the following terms have the following meanings— 

“Additional Rights” means rights for the construction and for access to and for the use, 

protection, inspection, maintenance, repair and renewal of retained Apparatus including any 

restrictions on the landowner and occupiers for the protection of the retained Apparatus and to 

allow Exolum to perform its functions. 

“Alternative Apparatus” means alternative apparatus adequate to enable Exolum to fulfil its 

functions as a pipeline operator in a manner not less efficient than previously. 

“Alternative Rights” means rights for the construction and for access to and for the use, 

protection, inspection, maintenance, repair and renewal of Alternative Apparatus including any 

restrictions on the landowner and occupiers for the protection of the Alternative Apparatus and 

to allow Exolum to perform its functions. 

“Apparatus” means the pipeline and storage system and any ancillary apparatus owned and/or 

operated by Exolum and includes: 

(a) any structure in which apparatus is or is to be lodged or which gives or will give access to 

apparatus; 

(b) any ancillary works, all protective wrappings, valves, sleeves and slabs, cathodic protection 

units, together with ancillary cables and markers; 

(c) such legal interest, and benefit of property rights and covenants as are vested in in respect 

of these items; 

and, where the context allows, includes Alternative Apparatus. 

“Application” means the application to the Secretary of State for the Order made by the 

undertaker under the Planning Act 2008 on 3 October 2022. 

“Authorised Development” has the same meaning as that given in article 2(1) (interpretation) 

of the Order and for the purposes of this Part of this Schedule includes the use and maintenance 

of the authorised development and construction of any works authorised by this Schedule. 

“Commence” has the same meaning as that given in article 2(1) of the Order (and commencing 

must be construed accordingly). 



 

 

“Deed of Consent” means a deed of consent, crossing agreement, deed of variation or new deed 

of grant agreed between the parties acting reasonably in order to vary or replace existing 

easements, agreements, enactments and other such interests so as to secure land rights and 

interests as are necessary to carry out, maintain, operate and use the apparatus or to provide for 

access to Apparatus in a manner consistent with the terms of this Part of this Schedule. 

“Exolum” means Exolum Pipeline System Ltd (company number 09497223) and for the 

purpose of enforcing the benefit of any provisions in this Schedule, any group company of 

Exolum Pipeline System Ltd and in all cases any successor in title. 

“Expert” is a person appointed in accordance with paragraphs 307 to 315 to resolve a dispute 

under this Schedule.   

“Functions” includes powers, duties and commercial undertaking. 

“in” in a context referring to Apparatus in land includes a reference to Apparatus under, over or 

upon land. 

“Order” means the order granting development consent, made by the Secretary of State and 

brought into force following the Application under the Planning Act 2008. 

“parties” means the undertaker and Exolum and "party" is to be construed accordingly. 

“Plan” includes all designs, drawings, sections, specifications, method statements, soil reports, 

programmes, calculations, risk assessments and other documents that are reasonably necessary 

to allow Exolum to assess the relevant works to be executed properly and sufficiently and in 

particular must describe: 

(d) the exact position of the works; 

(e) the level at which the works are proposed to be constructed or renewed; 

(f) the manner of the works' construction or renewal including details of excavation, 

positioning of plant etc.; 

(g) the position of the affected Apparatus and/or Premises and any other apparatus belonging 

to another undertaker; 

(h) by way of detailed drawings, every alteration proposed to be made to or close to any such 

apparatus; 

(i) any intended maintenance regime; 

(j) details of the proposed method of working and timing of execution of works; and 

(k) details of vehicle access routes for construction and operational traffic. 

“Premises” means land that Exolum owns, occupies or otherwise has rights to use including but 

not limited to storage facilities, administrative buildings and jetties. 

“Protective Works” means works for the inspection and protection of Apparatus. 

“Restricted Works” means any works that are near to, or will or may affect any Apparatus or 

Premises including: 

(l) all works within 15 metres measured in any direction of any Apparatus including 

embankment works and those that involve a physical connection or attachment to any 

Apparatus, 

(m) the crossing of Apparatus by other utilities, 

(n) the use of explosives within 400 metres of any Apparatus or Premises, 

(o) piling, undertaking of a 3D seismic survey or the sinking boreholes within 30 metres of any 

Apparatus or Premises, 

(p) all works that impose a load directly upon the Apparatus, wherever situated 

whether carried out by the undertaker or any third party in connection with the Authorised 

Development.  

“Working Day” means any day other than a Saturday, Sunday or English bank or public holiday. 



 

 

Acquisition of Apparatus 

253.—(1) Regardless of any other provision in the Order or anything shown on the land plans or 

if the Order covers any Premises or interest in any land in which any Apparatus is placed or over 

which access to any Apparatus is enjoyed: 

(a) the undertaker must not, otherwise than in accordance with this Schedule: 

(i) obstruct or render less convenient the access to any Apparatus or Premises;  

(ii) interfere with or affect Exolum's ability to carry out its functions as an oil pipeline 

operator;  

(iii) require that Apparatus is relocated or diverted; or 

(iv) remove or required to be removed any Apparatus; 

(b) any right of Exolum to maintain, repair, renew, adjust, alter or inspect Apparatus may not 

be extinguished until any necessary Alternative Apparatus has been constructed, it is in 

operation and the Alternative Rights have been granted, all to the reasonable satisfaction 

of Exolum; and 

(c) any right of Exolum to access the Exolum Apparatus and/or Premises must not be 

extinguished until necessary alternative access has been provided to Exolum's reasonable 

satisfaction. 

254. Prior to the carrying out of any Restricted Works or any works authorised by this Order that  

will affect the existing rights of Exolum, the parties must use all reasonable endeavours to negotiate 

and enter into such Deeds of Consent (crossing consent) and (if necessary) variations to the existing 

rights upon such terms and conditions as may be agreed between Exolum and the undertaker acting 

reasonably and which must be no less favourable on the whole to Exolum than this Schedule, and it 

will be the responsibility of the undertaker to procure and / or secure the consent and entering into 

of such deeds and variations by all other third parties with an interest in the land at that time who 

are affected by such works.  

255. Where the undertaker acquires land which is subject to any existing rights held by Exolum 

and the provisions of paragraph 265 do not apply, the undertaker must: 

(a) Retain any notice of the existing rights held by Exolum on the title to the relevant land 

when registering the undertaker's title to such acquired land; and  

(b) provide up to date official entry copies to Exolum within 20 working days of receipt of 

such up to date official entry copies. 

256. Where the undertaker takes temporary possession of any land or carries out survey works on 

land in respect of which Exolum has an easement, right, asset, interest, Apparatus or Premises: 

(a) where reasonably necessary, and provided that all health and safety requirements are 

complied with, including any requirements applicable to the undertaker under the 

Construction, Design and Management Regulations 2015, Exolum may exercise its rights 

to access such land: 

(i) in an emergency, without notice but in all such instances Exolum will notify the 

undertaker as soon as reasonably practicable and until service of such notice, entry 

will be at Exolum's own risk; and 

(ii) in non-emergency circumstances, having first given prior written notice to the 

undertaker in order to allow the parties to agree the timing of their respective works 

during the period of temporary possession; and 

(b) the undertaker may not remove or in any way alter Exolum's rights in such land, unless in 

accordance with the provisions of this Order. 

Removal of Apparatus and Rights for Alternative Apparatus 

257. If, having used all reasonable endeavours to implement the Authorised Development without 

the removal of any Apparatus: 



 

 

(a) the undertaker reasonably requires the removal of any Apparatus; or 

(b) Exolum reasonably requires the removal of any Apparatus;  

then the relevant party must give written notice of that requirement to the other.  

258. The parties must use all reasonable endeavours to produce a plan of the work proposed and 

a plan of the proposed position of the Alternative Apparatus to be provided or constructed. 

259. The undertaker must afford to Exolum the necessary facilities and rights for the construction 

of Alternative Apparatus and subsequently the grant of Alternative Rights in accordance with 

paragraphs 265 to 269. 

260. Any Alternative Apparatus is to be constructed in land owned by the undertaker or in land in 

respect of which Alternative Rights have been or are guaranteed to be granted to Exolum. The 

Alternative Apparatus must be constructed in such manner and in such position or situation as may 

be agreed between Exolum and the undertaker or in default of agreement settled by expert 

determination in accordance with paragraphs 304 to 315. 

261. After the details for the works for Alternative Apparatus to be provided or constructed have 

been agreed or settled by expert determination in accordance with paragraphs 304 to 315, and after 

the grant to Exolum of any such facilities and rights as are referred to in paragraph 257, Exolum 

must proceed as soon as reasonably practicable using all reasonable endeavours to construct and 

bring into operation the Alternative Apparatus and subsequently to remove (or if agreed between 

the parties to allow the undertaker to remove) any redundant Apparatus required by the undertaker 

to be removed under the provisions of this Schedule. 

262. The following paragraphs 263 and 264 only apply if: 

(a) Exolum fails to comply with its obligations under paragraph 261 to remove any redundant 

Apparatus; and 

(b) the undertaker has served notice on Exolum specifying the default; and 

(c) Exolum has failed to remedy the default within 28 days. 

263. In the circumstances set out in paragraph 262, if the undertaker then gives notice in writing 

to Exolum that it will remove the redundant Apparatus, that work, instead of being executed by 

Exolum, must be executed by the undertaker without unnecessary delay under the superintendence, 

if given, and to the reasonable satisfaction of Exolum. 

264. Nothing in paragraph 263 authorises the undertaker to execute the placing, installation, 

bedding, packing, removal, connection or disconnection of any Apparatus, or execute any filling 

around the Apparatus (where the Apparatus is laid in a trench) within 3000 millimetres of the 

Apparatus unless that Apparatus is redundant and disconnected from Exolum's remaining system. 

Facilities and Rights for Alternative Apparatus 

265. Where, in accordance with the provisions of this Schedule, the undertaker affords to Exolum 

facilities and rights for the construction of Alternative Apparatus and the grant of Alternative Rights, 

in substitution for Apparatus to be removed, those facilities and rights must be granted upon such 

terms and conditions as may be agreed between the undertaker and Exolum in accordance with this 

Schedule or in default of agreement settled by expert determination in accordance with paragraphs 

304 to 315. 

266. Alternative Rights must be granted before any Alternative Apparatus is operating as part of 

the pipeline and storage system which forms the Apparatus. 

267. The parties agree that the Alternative Rights be granted by way of a 999 year lease, 

substantially in the form of Exolum's precedent from time to time as amended by written agreement 

between the parties acting reasonably. 

268. Nothing in this Schedule or contained in the Alternative Rights shall require Exolum to divert 

or remove any Alternative Apparatus. 



 

 

269. If the facilities and rights to be afforded by the undertaker in respect of any Alternative 

Apparatus, and the terms and conditions subject to which those facilities and rights are to be granted, 

are in the opinion of the Expert less favourable on the whole to Exolum than the facilities and rights 

enjoyed by it in respect of the Apparatus to be removed and the terms and conditions to which those 

facilities and rights are subject, the Expert will make such provision for the payment of 

compensation by the undertaker to Exolum as appears to the Expert to be reasonable having regard 

to all the circumstances of the particular case. 

Retained Apparatus and Alternative Apparatus: protection 

270. Before commencing the execution of any Restricted Works, the undertaker must submit to 

Exolum a Plan of the works to be executed and any other information that Exolum may reasonably 

require to allow Exolum to assess the works. 

271. No Restricted Works are to be commenced until the Plan to be submitted to Exolum under 

paragraph 270 has been approved by Exolum in writing and are to be carried out only in accordance 

with the details submitted under paragraph 270 and in accordance with such reasonable 

requirements as may be notified to the undertaker in writing in accordance with paragraph 272 by 

Exolum. 

272. Any approval by Exolum of the Plan of works submitted under paragraph 270 must not be 

unreasonably withheld or delayed, and Exolum must communicate its approval or refusal of the 

plans within 56 days of the date of submission of the plan under paragraph 270 and any approval of 

the Plan of works may be given subject to such reasonable requirements as Exolum may require to 

be made for: 

(a) the continuing safety and operational viability of any Apparatus and/or Premises; and 

(b) the requirement for Exolum to have reasonable access with or without vehicles to inspect, 

repair, replace, maintain and ensure the continuing safety and operation or viability of any 

Apparatus and/or Premises 

providing such reasonable requirements are notified to the undertaker in writing. 

273. Exolum will be entitled to watch and inspect the execution of Restricted Works at any time. 

274. Where reasonably required by either party, in view of the complexity of any proposed works, 

timescales, phasing or costs, the parties must with due diligence and good faith negotiate a works 

agreement for the carrying out of Protective Works or the installation of Alternative Apparatus. 

275. If in consequence of the works notified to Exolum by the undertaker under paragraph 271, 

the circumstances in paragraph 7 apply, then the parties will follow the procedure in paragraph 257 

onwards. 

276. Nothing in paragraphs 270 to 275 precludes the undertaker from submitting prior to the 

commencement of works to protect retained Apparatus or to construct Alternative Apparatus (unless 

otherwise agreed in writing between the undertaker and Exolum) a new Plan, instead of the Plan 

previously submitted, in which case the parties will re-run the procedure from paragraph 275 

onwards. 

277. Where Exolum reasonably requires Protective Works, the parties must use all reasonable 

endeavours to produce a plan of the work proposed and a plan of the proposed position of any 

physical features to be provided or constructed. 

278. The undertaker must afford to Exolum the necessary facilities and rights for the construction 

of Protective Works and subsequently the grant of Additional Rights in accordance with paragraphs 

265 to 269. 

279. Any Protective Works are to be constructed in land owned by the undertaker or in land in 

respect of which Additional Rights have been or are guaranteed to be granted to Exolum. The 

Protective Works must be constructed in such manner and in such position or situation as may be 



 

 

agreed between Exolum and the undertaker or in default of agreement settled by expert 

determination in accordance with paragraphs 304 to 315. 

280. After the details for the Protective Works to be provided or constructed have been agreed or 

settled in accordance with paragraphs 305 to 315, and after the grant to Exolum of any such facilities 

and rights as are referred to in paragraph 259, Exolum must proceed as soon as reasonably 

practicable using reasonable endeavours to construct and bring into operation the Protective Works. 

281. Where the undertaker needs to carry out emergency works: 

(a) it must give to Exolum notice before such works commence, or as soon as is reasonably 

practicable after the works have commenced where it is not reasonably practicable to 

provide notice prior to commencement; 

(b) the parties will work together to co-ordinate their respective works and agree a plan of 

those works before such works commence, or as soon as is reasonably practicable after the 

works have commenced where it is not reasonably practicable to provide notice prior to 

commencement; and  

(c) it must comply with the conditions imposed under paragraph 272 insofar as is reasonably 

practicable in the circumstances.  

282. In this Part of this Schedule, “emergency works” means works whose execution at the time 

when they are executed is required in order to put an end to, or to prevent the occurrence of, 

circumstances then existing or imminent (or which the person responsible for the works believes on 

reasonable grounds to be existing or imminent) which are likely to cause danger to persons or 

property. 

Cathodic protection testing 

283. Where in the reasonable opinion of Exolum or the undertaker: 

(a) the Authorised Development might interfere with the cathodic protection forming part of 

Apparatus; or 

(b) any Apparatus might interfere with the proposed or existing cathodic protection forming 

part of the Authorised Development; 

Exolum and the undertaker must co-operate in undertaking the tests which they consider reasonably 

necessary for ascertaining the nature and extent of such interference and measures for providing or 

preserving cathodic protection. 

284. The Parties must carry out the works and enter into such agreements as are reasonably 

necessary to implement the measures for providing or preserving cathodic protection. 

Expenses 

285.—(1) Subject to the following provisions of these paragraphs 285 to 288, the undertaker must 

pay to Exolum the reasonable and properly incurred costs and expenses (including reasonable 

staffing costs if work is carried out in-house) incurred by Exolum in, or in connection with: 

(a) undertaking its obligations under this Schedule including: 

(i) the installation, inspection, removal, alteration, testing or protection of any Apparatus, 

Alternative Apparatus and/or Protective Works;  

(ii) the execution of any other works under this Schedule; and  

(iii) the review and assessment of Plans; 

(b) the watching of and inspecting the execution of the Authorised Development, any 

Restricted Works and any works undertaken by third parties as a result of Authorised 

Development (including the assessment of Plans); and 



 

 

(c) imposing reasonable requirements for the protection or alteration of Apparatus affected by 

the Authorised Development or works as a consequence of the Authorised Development in 

accordance with paragraph 272; 

together with any administrative costs properly and reasonably incurred by Exolum. 

286. Provided that Exolum takes all reasonable steps to minimise the costs incurred in the 

following circumstances, there will be no deduction from any sum payable under paragraph 285 as 

a result of: 

(a) the placing of apparatus of a better type, greater capacity or of greater dimensions, or at a 

greater depth than the existing Apparatus; or 

(b) the placing of apparatus in substitution of the existing Apparatus that may defer the time 

for renewal of the existing Apparatus in the ordinary course; 

287. The scrap value (if any) of any Apparatus removed under the provisions of this Schedule is 

to be deducted from any sum payable under paragraph 285. 

288. Upon the submission of proper and reasonable estimates of costs and expenses to be incurred 

by Exolum, the undertaker must pay Exolum sufficiently in advance but to enable Exolum to 

undertake its obligations under this Schedule provided that in the event that the costs reasonably 

incurred by Exolum are less than the amount paid by the undertaker pursuant to this paragraph 288 

then Exolum must promptly repay any overpayment to the undertaker within 30 days of the payment 

of those costs. 

Damage to property and other losses  

289. Subject to paragraphs 290 to 294, the undertaker will: 

(a) indemnify Exolum for all reasonable loss, damage, liability, costs and expenses reasonably 

suffered or incurred by Exolum directly arising out of: 

(i) the carrying out of works under this Schedule; 

(ii) the carrying out of the Authorised Development; 

(iii) the use or occupation of land over or in the vicinity of any Apparatus or in the vicinity 

of any Premises in connection with the carrying out of the Authorised Development; 

(iv) any injury or damage whatsoever to any property, real or personal, including the 

property of Exolum; and 

(v) any matters arising out of or in connection with this Order; 

(b) indemnify Exolum against any claim made against, or loss suffered by, Exolum as a result 

of any act or omission committed by the undertaker's officers, employees, contractors or 

agents whilst on or in the vicinity of any Apparatus or Premises; 

(c) pay to Exolum on demand the cost reasonably incurred by Exolum in making good any 

damage to the Apparatus (other than Apparatus the repair of which is not reasonably 

necessary in view of its intended removal or abandonment) arising out of the carrying out 

of works under this Schedule and arising out of the carrying out of the Authorised 

Development; and  

(d) pay to Exolum the cost reasonably incurred by Exolum in stopping, suspending and 

restoring the supply though its Apparatus in consequence of the carrying out of works under 

this Schedule or the carrying out of the Authorised Development;  

and make reasonable compensation to Exolum for any other expenses, losses, damages, penalty or 

costs incurred by Exolum by reason of any such damage or interruption including all claims by third 

parties. 

290. The fact that any act or thing may have been done by Exolum on behalf of the undertaker or 

in accordance with a Plan approved by Exolum or in accordance with any requirement of Exolum 

or under its supervision will not, subject to paragraph 291, excuse the undertaker from liability under 

the provisions of paragraph 289.  



 

 

291. The undertaker and Exolum must at all times take reasonable steps to prevent and mitigate 

any loss, damage, liability, claim, cost or expense (whether indemnified or not) which either suffers 

in connection with this Schedule. 

292. The undertaker warrants that: 

(a) the information it or any of its employees, agents or contractors provide to Exolum about 

the Plans or the Authorised Development and on which Exolum relies in the design of and 

carrying out of any works is accurate; and 

(b) the undertaker or any of its employees, agents or contractors have exercised all the 

reasonable skill, are and diligence to be expected of a qualified and experienced member 

of their respective profession. 

293. Exolum must give to the undertaker reasonable notice of any claim or demand to which 

paragraph 289 applies.  

294. Under no circumstances shall the undertaker be liable for any consequential loss or indirect 

loss suffered by Exolum (Not used). 

Insurance 

295. The undertaker must not Commence the Authorised Development or any intrusive 

environmental (including archaeological) surveys and investigation or intrusive site or soil surveys 

on any land in respect of which Exolum has an easement, right, operations, assets or other interests 

or carry out any Restricted Works unless and until Exolum has confirmed to the undertaker in 

writing that it is satisfied acting reasonably (but subject to all necessary regulatory constraints) that 

the undertaker (or its contractor) has procured acceptable professional indemnity insurance, where 

relevant, and public liability insurance with minimum cover of £25 million per event, with respect 

to the carrying out of the works. 

296. The undertaker must maintain such insurance for the construction period of the Restricted 

Works, being from the proposed date of Commencement of the Authorised Development to the 

completion of any Restricted Works or Protective Works. 

Co-operation and reasonableness 

297. Where Apparatus is required to be protected, altered, diverted or removed under this 

Schedule, the undertaker must use all reasonable endeavours to co-ordinate the execution of any 

works under this Schedule: 

(a) in the interests of safety; 

(b) 47.2 in the interest of the efficient and economic execution of both Exolum's works and 

the Authorised Development; and  

(c) 47.3 taking into account the need to ensure the safe and efficient operation of Apparatus 

and carrying out of Exolum's functions. 

298. Exolum must use all reasonable endeavours to co-operate with the undertaker for the 

purposes outlined in paragraph 297. 

299. The undertaker and Exolum must act reasonably in respect of any given term of this Schedule 

and, in particular, (without prejudice to generality) where any approval, consent or expression of 

satisfaction is required by this Schedule it must not be unreasonably withheld or delayed.  

Emergency circumstances 

300. The undertaker acknowledges that Exolum provides services to His Majesty's Government, 

using the Apparatus, which may affect any works to be carried under this Schedule and the 

Authorised Development. 



 

 

301. In the following circumstances, Exolum may on written notice to the undertaker immediately 

suspend all works that necessitate the stopping or suspending of the supply of product through any 

Apparatus under this Schedule and Exolum will not be in breach of its obligations under this 

Schedule: 

(a) circumstances in which, in the determination of the Government, there subsists a material 

threat to national security, or a threat or state of hostility or war or other crisis or national 

emergency (whether or not involving hostility or war); or 

(b) circumstances in which a request has been received, and a decision to act upon such request 

has been taken, by the Government for assistance in relation to the occurrence or 

anticipated occurrence of a major accident, crisis or natural disaster; or 

(c) circumstances in which a request has been received from or on behalf of NATO, the EU, 

the UN, the International Energy Agency (or any successor agency thereof) or the 

government of any other state for support or assistance pursuant to the United Kingdom's 

international obligations and a decision to act upon such request has been taken by the 

Government; or 

(d) any circumstances identified as such by the COBRA committee of the Government (or any 

successor committee thereof); or 

(e) any situation in connection with which the Government requires fuel capacity, including 

where the United Kingdom is engaged in any planned or unplanned military operations 

within the United Kingdom or overseas. 

302. The parties agree to act in good faith and in all reasonableness to agree any revisions to any 

schedule, programme or costs estimate (which will include costs of demobilising and remobilising 

any workforce, and any costs to protect the Apparatus "mid-works") to account for the suspension. 

303. Exolum is not liable for any costs, expenses, losses or liabilities the undertaker incurs as a 

result of the suspension of any activities under paragraphs 300 to 303 or delays caused by it. 

Escalation of differences 

304. The undertaker and Exolum must use their reasonable endeavours to secure the amicable 

resolution of any dispute or difference arising between them out of or in connection with this 

Schedule in accordance with the following provisions. 

305. The undertaker and Exolum will each nominate a representative who will meet to try to 

resolve the matter.  If the matter is not resolved at that level within ten working days of either the 

undertaker or Exolum requesting such a meeting (or such longer period as may be agreed between 

the undertaker and Exolum) the matter may at the request of either the undertaker or Exolum be 

referred for discussion at a meeting to be attended by a senior executive from each party.  

306. If the meeting between senior executives fails to result in a settlement within 20 working 

days of the date of the request for such a meeting (or if it is not possible to convene a meeting within 

this period) then either the undertaker or Exolum may refer the matter to expert determination or 

arbitration in accordance with the provisions of paragraphs 304 to 315. 

Dispute resolution 

307. If any dispute or difference arising out of or in connection with this Schedule is not resolved 

in accordance with paragraphs 304 to 306, either the undertaker or Exolum may refer the matter to: 

(a) in the case of any dispute or difference pursuant to paragraphs 260, 265, 269 or 283, expert 

determination under paragraphs 308 to 314; or 

(b) in the case of any dispute or difference not falling within paragraphs 307(a), arbitration 

under article 48 (arbitration) of the Order. 

308. The parties will agree on the appointment of an independent Expert and must agree with the 

Expert the terms of their appointment. 



 

 

309. If the parties are unable to agree on an Expert or the terms of their appointment within five 

working days of either party serving details of a suggested expert on the other, either party will then 

be entitled to request the Institution of Civil Engineers or its successor to appoint an Expert and to 

agree with the Expert the terms of their appointment. 

310. The Expert is required to prepare a written decision including reasons and give notice 

(including a copy) of the decision to the parties within a maximum of three months of the matter 

being referred to them. 

311. If the Expert dies or becomes unwilling or incapable of acting, or does not deliver the 

decision within the time required by paragraph 310 then either party may re-apply to the relevant 

professional body referred to above to discharge the Expert and to appoint a replacement Expert 

with the required expertise and this clause will apply to the new Expert as if they were the first 

Expert appointed. 

312. The parties are entitled to make submissions to the Expert and will provide the Expert with 

such assistance and documents as the Expert reasonably requires for the purpose of reaching a 

decision. 

313. The Expert will act as an expert and not as an arbitrator. The Expert may award interest as 

part of their decision. The Expert's written decision on the matters referred to them will be final and 

binding on the parties in the absence of manifest error or fraud.  

314. The Expert may direct that any legal costs and expenses incurred by a party in respect of the 

determination will be paid by another party to the determination on the general principle that costs 

should follow the event, except where it appears to the Expert that, in the circumstances, this is not 

appropriate in relation to the whole or part of such costs.  The Expert's fees and any costs properly 

incurred by them in arriving at his determination (including any fees and costs of any advisers 

appointed by the Expert) will be borne by the parties equally or in such other proportions as the 

Expert directs. 

315. The dispute resolution procedure set out in this Schedule will apply to matters dealt with in 

this Schedule notwithstanding any dispute resolution procedure provided for either in the Order or 

as part of any other consent in respect of the Authorised Development. 

Miscellaneous 

316. Nothing in this Schedule affects the provisions of any enactment or prior agreement 

regulating the relations between the undertaker and Exolum in respect of any Apparatus laid or 

erected in land belonging to the undertaker on the date the Order is granted.  

317. No failure or delay by a party to exercise any right or remedy provided under this Schedule 

or by law will constitute a waiver of that or any other right or remedy, nor will it prevent or restrict 

the further exercise of that or any other right or remedy. No single or partial exercise of such right 

or remedy will prevent or restrict the further exercise of that or any other right or remedy. 

PART 21 

For the protection of the Environment Agency 

318.—(1) The following provisions apply for the protection of the Agency unless otherwise 

agreed in writing between the undertaker and the Agency. 

(2) In this part of this Schedule – 

“Agency” means the Environment Agency; 

“drainage work” means any main river and includes any land which provides or is expected to 

provide flood storage capacity for any main river and any bank, wall, embankment or other 

structure, or any appliance, constructed or used for land drainage, flood defence or tidal 

monitoring; 



 

 

“flood risk activity permit” means an environmental permit granted under regulation 13 of the 

Environmental Permitting (England and Wales) Regulations 2016 for the purposes of a flood 

risk activity; 

“main river” has the same meaning given in section 113 of the Water Resources Act 1991; 

“specified work” means any development authorised by this Order and carried out in relation to 

or which may affect any drainage work. 

319.—(1) Subject to sub-paragraph (4) the undertaker must, for the duration of the construction 

of the specified work, as far as reasonably practicable maintain in good repair and condition  and 

keep free from obstruction any part of any drainage work which is situated on land held or occupied 

by the undertaker for the purposes of or in connection with the specified work, whether or not the 

drainage work is constructed under the powers conferred by this Order or is already in existence. 

(2) If any such drainage work which the undertaker is liable to maintain is not maintained to the 

reasonable satisfaction of the Agency, the Agency may by notice in writing require the undertaker 

to repair and restore the work, or any part of such work, or (if the undertaker so elects and the 

Agency in writing consents, such consent not to be unreasonably withheld or delayed), to remove 

the work and restore the site to its former condition, to such extent and within such limits as the 

Agency reasonably requires. 

(3) If within a reasonable period, being not less than 28 days beginning with the date on which a 

notice in respect of any drainage work is served under sub-paragraph (2) on the undertaker, the  

undertaker has failed to begin taking steps to comply with the requirements of the notice and has 

not subsequently made reasonably expeditious progress towards their implementation, the Agency 

may undertake the works reasonably necessary for such compliance, subject to the undertaker 

having the reasonable opportunity to supervise the planning and execution of such works to  the 

extent reasonably necessary to ensure they are compliant with and do not compromise the 

undertaker’s ability to comply with the Pipeline Safety Regulations 1996 and any expenditure 

reasonably and properly incurred by the Agency in so doing is recoverable from the undertaker. 

Notwithstanding the foregoing, the Agency may not under any circumstances undertake any works 

to the pipeline itself which would or would be likely to conflict with the duties and obligations of 

the undertaker under the Pipeline Safety Regulations 1996, any direction issued by the Health and 

Safety Executive under those regulations or any other health and safety legislation relating the 

operation and maintenance of the pipeline. 

(4) This paragraph does not apply to- 

(a) drainage works which are vested in the Agency, or which the Agency or another person is 

liable to maintain and is not proscribed by the powers of the Order from doing so; and 

(b) any obstruction of a drainage work expressly authorised in the approval of a flood risk 

activity permit and carried out in accordance with the provisions of that flood risk activity 

permit provided that any obstruction is removed as soon as reasonably practicable.  

(5) Where the authorised development involves the crossing of any watercourse by open cut 

trench installation, the use of a dam as part of such installation works shall not constitute an 

obstruction for the purpose of these provisions. 
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Dear David Chatterton,

DRAFT MITIGATION LICENCE APPLICATION STATUS: INITIAL DRAFT APPLICATION. 
LEGISLATION: THE CONSERVATION OF HABITATS AND SPECIES REGULATIONS 2017 
(as amended)/THE WILDLIFE AND COUNTRYSIDE ACT 1981 (as amended). 
NSIP:  HyNet Carbon Dioxide Pipeline. 
SPECIES: Great crested newt. 
         
 
Thank you for your draft great crested newt (GCN) mitigation licence application in association 
with the above NSIP site, received in this office on the 7 August 2023. As stated in our 
published guidance, once Natural England is content that the draft licence application is of the 
required standard, we will issue a ‘letter of no impediment’. This is designed to provide the 
Planning Inspectorate and the Secretary of State with confidence that the competent licensing 
authority sees no impediment to issuing a licence in future, based on information assessed to 
date in respect of these proposals.  
 
Assessment 
 
Following our assessment of the draft application documents, I can now confirm that, on the 
basis of the information and proposals provided, Natural England sees no impediment to a 
licence being issued, should the DCO be granted.  
 
However, please note the following issues have been identified within the current draft of the 
method statement that will need to be addressed before the licence application is formally 
submitted. Our Wildlife Adviser, George Ridsdale, discussed this matter with David Chatterton 
and Joanne O’Keeffe via e-mail correspondence on the 14 August where it was confirmed that 
the necessary amendments would be made. Please do ensure that the method statement is 
revised to include these changes prior to formal submission. For clarity these include: 
 
Survey 

• The survey currently has a number of constraints and this may have resulted in an 
underestimation of the number of waterbodies where GCN are present, and/or 
population size class assessments, and therefore the extent and level of mitigation 
required along the scheme. This will need to be accounted for in the formal submission, 
with ecological justification provided where necessary to explain why the survey results 
provided can be used to accurately estimate the population sizes across the survey 
area.  

Date: 19 September 2023 
Our ref: 2023-65716-EPS-AD1 
(NATIONALLY SIGNIFICANT INFRASTRUCTURE 
PROJECT) 
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• Updated surveys should be undertaken if necessary to help inform the application. 
Where possible, these should follow best practice in line with guidance in Section 5 of 
the Great Crested Newt Mitigation Guidelines and Application tools (4) of the method 
statement template. If further survey cannot be undertaken, ecological justification will be 
required to explain why the survey data is still an accurate representation of the GCN 
population. 

• Section C of the method statement should be updated where necessary in line with any 
updated surveys. Figure C3.2a should also be revised where necessary to ensure 
consistency with the updated method statement.  

• A walkover survey should be undertaken within 3 months prior to the formal submission. 

 
Impacts 

• Only areas of GCN habitat to be impacted (lost or damaged) by the proposed 
development should be included in section D. Section D of the method statement, and 
figure D, should be revised in the formal submission as necessary to detail/show which 
specific areas of GCN habitat will be impacted.  

 
Receptor site selection 

• Further detail should be provided to confirm the specific location of the receptor sites. 
Several receptor sites may be required, but they should be within suitable terrestrial 
habitat and connected to the terrestrial/aquatic habitat associated with each GCN 
population. Mechanisms will also be required to ensure translocated GCN cannot re-
enter the construction areas. Section E2 of the method statement and Figure E2 should 
be revised to show/detail the specific receptor site locations.  

 
Habitat creation, restoration and/or enhancement 

• Finalised details regarding the proposed habitat measures will be required. This should 
include grassland re-seeding and hibernacula creation. Section E3 of the method 
statement and Figure E3.1 should be updated where required.  
 

Capture, exclusion and translocation 
• Finalised details regarding the proposed capture, exclusion and translocation measures 

will be required.  
• The use of exclusion fencing and pitfall trapping should be reviewed. Further detail 

regarding hand searches, destructive searches, GCN detection dogs, habitat 
manipulation, etc. will be required.  

• Exclusion fencing should be proposed where necessary to ensure the site remains free 
of GCN during the construction period. 

• Section E4 of the method statement and Figure E4a should be updated where required. 
Figure E4a should show the location of all capture/exclusion measures and show how 
GCN will be excluded from the development site. All proposed exclusion fencing should 
be shown as well as the type of fencing and site access mechanisms.  

 
Habitat management, site maintenance and population monitoring 

• Finalised details regarding the proposed population monitoring, habitat management, 
and site maintenance will be required, with section E5 of the method statement updated. 

• Figures E5.1 and E5.2 should be revised to reflect changes to the post development 
monitoring/management proposals. Figure E5.1 should indicate which specific areas of 
habitat will be managed/maintained under the licence. Figure E5.2 should show which 
waterbodies will be subject to post development population monitoring.  
 

Site safeguard: 



• Section E5.3 of the method statement should be updated to detail the site safeguard 
mechanism that is proposed. 

 
Please ensure the following documents are also revised in the formal submission to reflect 
changes to the final design proposals: 

• A revised work schedule that includes all mitigation and compensation proposed under 
the licence. Ensure timings and comments are provided for all activities proposed under 
the licence.  

• Figure F1 Final development layout map- to show the final development layout. 
• A revised application form with all sections completed/amended as necessary, ensuring 

Section 9 is consistent with the updated method statement. 
 
 
Next Steps 
 
Should the DCO be granted then the mitigation licence application must be formally submitted 
to Natural England. At this stage any modifications to the timings of the proposed works, e.g. 
due to ecological requirements of the species concerned, must be made and agreed with 
Natural England before a licence is granted.  
 
If other minor changes to the application are subsequently necessary, e.g. amendments to the 
work schedule/s then these should be outlined in a covering letter and must be reflected in the 
formal submission of the licence application. These changes must be agreed by Natural 
England before a licence can be granted.  If changes are made to proposals or timings which do 
not enable us to meet reach a ‘satisfied’ decision, we will issue correspondence outlining why 
the proposals are not acceptable and what further information is required. These issues will 
need to be addressed before any licence can be granted.  
 

I should also be grateful if an open dialogue can be maintained with yourselves regarding the 
progression of the DCO application so that, should the Order be granted, we will be in a position 
to assess the final submission of the application in a timely fashion and avoid any unnecessary 
delay in issuing the licence. 
 
I hope the above has been helpful. However, should you have any queries then please do not 
hesitate to contact me.  
 
Yours sincerely, 
  
George Ridsdale 
Tel:  
E-mail: @naturalengland.org.uk 
 
 
 
 
 
 
 
 
 
 
 
 



Annex - Guidance for providing further information or formally submitting the 
licence application. 
 
 
Important note: when submitting your formal application please mark all 
correspondence ‘FOR THE ATTENTION OF GEORGE RIDSDALE. 
 
 
 
Submitting Documents. 
 
Documents must be sent to the Natural England Wildlife Licensing Service (postal and email 
address at the top of this letter). 
 
 
Changes to Documents –Reasoned Statement/Method Statement. 
 
Changes must be identified using one or more of the following methods:  

• underline new text/strikeout deleted text; 
• use different font colour;   
• block-coloured text, or all the above.   

 
 
Method Statement 
 
When submitting a revised Method Statement please send us one copy on CD, or by e-mail if 
less than 5MB in size, or alternatively three paper copies.  The method statement should be 
submitted in its entirety including all figures, appendices, supporting documents. Sections of this 
document form part of the licence; please do not send the amended sections in isolation.  
 
 



 

Customer Feedback – Wildlife Licensing 

To help us improve our service please complete the following questionnaire and 
return to:  
Wildlife Licensing Natural England, Horizon House, Deanery Road, Bristol, BS1 5AH.  

or email to wildlife@naturalengland.org.uk         

http://www.gov.uk/guidance/wildlife-licences  
Natural England Reference Number (optional):   

      
Please tick to 
indicate your role: 

Consultant   
Developer (Applicant/Licensee)  

 
 

1. How easy was it to get in contact with the Wildlife Management & Licensing team of Natural England? 
Difficult (1) OK (2) Easy (3) Very Easy (4) 

    
If 1 please specify who you initially contacted in relation to your issue/enquiry? 
      
2. Please tell us how aware you were (BEFORE you contacted us) of wildlife legislation and what it does/does 
not permit in relation to your enquiry?   

Unaware (1) Very Limited Awareness (2) Partially Aware (3) Fully Aware (4) 

    
 

3. How would you rate the service provided by Natural England? 
 Poor Fair Good Excellent Not 

applicable  1 2 3 4 
Ease of completion of application      

Advice provided by telephone (if applicable)      

Our web site (if applicable)      
Clarity and usefulness of published guidance      

Helpfulness and politeness of staff       
Advice and clarity of explanations provided during Method 
Statement assessment 

     

Advice and clarity of explanations provided during Reasoned 
Statement assessment  

     

Speed of process       

Overall service      
If 1 or 2 to any of the above please specify why: 
      
4. Was your issue/enquiry resolved by the activity authorised under licence or advice provided by us? 

Fully Partially Unresolved 

   
If not fully resolved please state what you think could have been done instead (note legislation affects which actions can 
be licensed): 
      
5. Was there a public reaction to any action taken under the licence or as a result of our advice? 

Positive support No reaction Negative reaction 

   
6. Would you use a fully online licensing service if it could be made available in the future? 

Definitely Possibly Unlikely No  

    
7. Do you have any further comments to make or suggestions for improving our service, if yes please specify 
(continue comments on an additional sheet if necessary). If you are happy to be contacted at a later date to 

explore possible improvement options, please tick this box  and ensure your Natural England reference 

number is at the top of this page. 
 

 

http://www.gov.uk/guidance/wildlife-licences


 

NSIP LONI (03/2022) 

 

 

Dear David Chatterton,

DRAFT MITIGATION LICENCE APPLICATION STATUS: INITIAL DRAFT APPLICATION. 
LEGISLATION: THE WILDLIFE AND COUNTRYSIDE ACT 1981 (as amended). 
NSIP:  HyNet Carbon Dioxide Pipeline. 
SPECIES: Water vole. 
         
 
Thank you for your draft water vole mitigation licence application in association with the above 
NSIP site, received in this office on the 7 August 2023. As stated in our published guidance, 
once Natural England is content that the draft licence application is of the required standard, we 
will issue a ‘letter of no impediment’. This is designed to provide the Planning Inspectorate and 
the Secretary of State with confidence that the competent licensing authority sees no 
impediment to issuing a licence in future, based on information assessed to date in respect of 
these proposals.  
 
Assessment 
 
Following our assessment of the draft application documents, I can now confirm that, on the 
basis of the information and proposals provided, Natural England sees no impediment to a 
licence being issued, should the DCO be granted.  
 
However, please note the following issues have been identified within the current draft of the 
method statement that will need to be addressed before the licence application is formally 
submitted. Our Wildlife Adviser, George Ridsdale, discussed this matter via e-mail 
correspondence with David Chatterton and Joanne O’Keeffe on the 14 August where it was 
confirmed that the necessary amendments would be made. Please do ensure that the method 
statement is revised to include these changes prior to formal submission. For clarity these 
include: 
 
Survey 

• Survey results should be submitted as an annex. Dated photographs will also be 
required to show the habitats to be affected, taken during the optimum survey period. 

• Where there are survey constraints, justification should be provided for each waterbody 
where the survey deviates from best practice (e.g. dates, weather, timings, signs 
surveyed, etc.). Ecological justification should be provided to explain why the survey 
results are still considered to accurately reflect water vole presence across the scheme 
area and habitats to be impacted.   

Date: 19 September 2023 
Our ref: 2023-65717-SPM-AD1 
(NATIONALLY SIGNIFICANT INFRASTRUCTURE 
PROJECT) 
  

 

  

David Chatterton 
WSP UK Ltd 
 

Sent by e-mail only 

 
 

 

  

Wildlife licensing 
Natural England 
Horizon House  
Deanery Road 
Bristol 
BS1 5AH  
Email: 
wildlife@naturalengland.
org.uk  
Tel: 020 8026 1089  
 
 



• Pre-commencement surveys will be undertaken for all required watercourses. Where 
possible, please ensure these follow best practice guidelines. Furthermore, an updated 
walkover inspection and habitat suitability assessment should be undertaken prior to the 
formal submission to account for any changes in habitat suitability across the scheme. 
 

Impacts 
• Further detail should be provided to describe the impacts of the scheme on the water 

vole population, including: 
• The length and type of habitat to be damaged. 
• The short and long term impacts both during and after the works. 

• A map should also be provided to show the type and location of the impacts.  
 
Mitigation 

• Further detail should be provided to confirm there is suitable adjacent habitat for 
displaced water voles, including habitat location, size, and features that make it suitable.  

• In section 4.3, non-licensable vegetation clearance has been described. Please note, if 
vegetation clearance is proposed in watercourses where water vole presence has been 
confirmed, this should be undertaken under a licence and detailed in the method 
statement. Further detail (location, length, etc.) should be provided to confirm the full 
extent of vegetation clearance proposed under the licence.  

• Please ensure the capture and exclusion figure shows the direction of displacement with 
arrows where applicable. 

  
Compensation 

• There must be no net loss of water vole habitat. Please ensure sufficient 
reinstatement/enhancement is proposed in the formal submission.  

  
Monitoring and Management Plans 

• Please ensure this section of the method statement is updated at formal submission 
stage to reflect any changes to the management and monitoring proposals.  

  
Additional comments 
As a result in changes in legislation brought about by Environment Act 2021,  water vole licence 
applications now need to be submitted under the purpose of ‘reasons of overriding public 
interest’ using new forms which have been published on Gov.uk.  The new (A11) application 
form, and the latest method statement that will need to be followed for the formal application is 
available on gov.uk Water voles: apply for a mitigation licence (A11) - GOV.UK 
(www.gov.uk) 
  
As detailed in the new method statement template, the following two figures will become part of 
any water vole licence issued and therefore need to be suitably titled / detailed and include a 
date, relevant site name and scale. They must be submitted as separate standalone documents 
(i.e. not imbedded in the method statement). These figures are: 
  
Figure 1 - Locations and habitats where all capture and exclusion activities will be undertaken  
This plan must: 

• show capture sites and clearance of water vole habitat 
• indicate which areas will be subject to the different methodologies 
• include direction of displacement with arrows where applicable 
• show the location of any water vole fencing or bunds 

  
Figure 2 - Specifications for mitigation and compensation  
This plan must: 

• show all habitat creation, restoration or enhancement for water voles 
• clearly identify the location of release sites for captured water voles, where applicable 
• the design and dimensions for any mammal ledges under culverts, bridges or other 

linking structures 

https://eur03.safelinks.protection.outlook.com/?url=http%3A%2F%2Fwww.gov.uk%2F&data=05%7C01%7CGeorge.Ridsdale%40naturalengland.org.uk%7C3fff40c472b142c0997408dba3f38301%7C770a245002274c6290c74e38537f1102%7C0%7C0%7C638284039750415666%7CUnknown%7CTWFpbGZsb3d8eyJWIjoiMC4wLjAwMDAiLCJQIjoiV2luMzIiLCJBTiI6Ik1haWwiLCJXVCI6Mn0%3D%7C3000%7C%7C%7C&sdata=1KjaORFlV%2F7VI9i%2FKftc2gscmbOkyHdVrH49IoNwm2A%3D&reserved=0


• for development schemes, include the final development layout 
  
A timetable of proposed works (as detailed in section 7 of the method statement template) 
should also be provided in the formal submission, to give the start and end dates of all activities. 
 
 
Next Steps 
 
Should the DCO be granted then the mitigation licence application must be formally submitted 
to Natural England. At this stage any modifications to the timings of the proposed works, e.g. 
due to ecological requirements of the species concerned, must be made and agreed with 
Natural England before a licence is granted.  
 
If other minor changes to the application are subsequently necessary, e.g. amendments to the 
work schedule/s then these should be outlined in a covering letter and must be reflected in the 
formal submission of the licence application. These changes must be agreed by Natural 
England before a licence can be granted.  If changes are made to proposals or timings which do 
not enable us to meet reach a ‘satisfied’ decision, we will issue correspondence outlining why 
the proposals are not acceptable and what further information is required. These issues will 
need to be addressed before any licence can be granted.  
 

I should also be grateful if an open dialogue can be maintained with yourselves regarding the 
progression of the DCO application so that, should the Order be granted, we will be in a position 
to assess the final submission of the application in a timely fashion and avoid any unnecessary 
delay in issuing the licence. 
 
I hope the above has been helpful. However, should you have any queries then please do not 
hesitate to contact me.  
 
Yours sincerely, 
  
George Ridsdale 
Tel:  
E-mail: @naturalengland.org.uk 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 



Annex - Guidance for providing further information or formally submitting the 
licence application. 
 
 
Important note: when submitting your formal application please mark all 
correspondence ‘FOR THE ATTENTION OF GEORGE RIDSDALE’. 
 
 
 
Submitting Documents. 
 
Documents must be sent to the Natural England Wildlife Licensing Service (postal and email 
address at the top of this letter). 
 
 
Changes to Documents –Reasoned Statement/Method Statement. 
 
Changes must be identified using one or more of the following methods:  

• underline new text/strikeout deleted text; 
• use different font colour;   
• block-coloured text, or all the above.   

 
 
Method Statement 
 
When submitting a revised Method Statement please send us one copy on CD, or by e-mail if 
less than 5MB in size, or alternatively three paper copies.  The method statement should be 
submitted in its entirety including all figures, appendices, supporting documents. Sections of this 
document form part of the licence; please do not send the amended sections in isolation.  
 
 



 

Customer Feedback – Wildlife Licensing 

To help us improve our service please complete the following questionnaire and 
return to:  
Wildlife Licensing Natural England, Horizon House, Deanery Road, Bristol, BS1 5AH.  

or email to wildlife@naturalengland.org.uk         

http://www.gov.uk/guidance/wildlife-licences  
Natural England Reference Number (optional):   

      
Please tick to 
indicate your role: 

Consultant   
Developer (Applicant/Licensee)  

 
 

1. How easy was it to get in contact with the Wildlife Management & Licensing team of Natural England? 
Difficult (1) OK (2) Easy (3) Very Easy (4) 

    
If 1 please specify who you initially contacted in relation to your issue/enquiry? 
      
2. Please tell us how aware you were (BEFORE you contacted us) of wildlife legislation and what it does/does 
not permit in relation to your enquiry?   

Unaware (1) Very Limited Awareness (2) Partially Aware (3) Fully Aware (4) 

    
 

3. How would you rate the service provided by Natural England? 
 Poor Fair Good Excellent Not 

applicable  1 2 3 4 
Ease of completion of application      

Advice provided by telephone (if applicable)      

Our web site (if applicable)      
Clarity and usefulness of published guidance      

Helpfulness and politeness of staff       
Advice and clarity of explanations provided during Method 
Statement assessment 

     

Advice and clarity of explanations provided during Reasoned 
Statement assessment  

     

Speed of process       

Overall service      
If 1 or 2 to any of the above please specify why: 
      
4. Was your issue/enquiry resolved by the activity authorised under licence or advice provided by us? 

Fully Partially Unresolved 

   
If not fully resolved please state what you think could have been done instead (note legislation affects which actions can 
be licensed): 
      
5. Was there a public reaction to any action taken under the licence or as a result of our advice? 

Positive support No reaction Negative reaction 

   
6. Would you use a fully online licensing service if it could be made available in the future? 

Definitely Possibly Unlikely No  

    
7. Do you have any further comments to make or suggestions for improving our service, if yes please specify 
(continue comments on an additional sheet if necessary). If you are happy to be contacted at a later date to 

explore possible improvement options, please tick this box  and ensure your Natural England reference 

number is at the top of this page. 
 

 

http://www.gov.uk/guidance/wildlife-licences
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D.7.67 Applicant’s Response to the Rule 17 request for further information – Appendix 3 Response to Q5, Applicant’s
Response to National Highways [REP8-046]

1. RESPONSE TO NATIONAL HIGHWAYS’ DEADLINE 8
SUBMISSION [REP8-046]

1.1.1. The Applicant maintains its position as set out in the Applicant’s Final Position
Statement [REP8-037] and supported by the opinion of King’s Counsel [REP8-038].
The Applicant continues to submit that the draft protective provisions submitted by it
adequately protect National Highways’ statutory undertaking and that the version
sought by National Highways is unjustified and disproportionate in extent.

1.1.2. The Applicant would particularly ask that the ExA bear in mind that National
Highways has two capacities here, as landowner and as highway authority, and
different considerations apply to each. The Applicant notes that a distinction must
also be drawn between the operational highway and other land related to the SRN
which is not operational highway but ancillary and consequentially less sensitive.

Plots 5-06 and 7-05

1.1.3. National Highways continues to submit that acquisition of the subsoil of these plots
(under the M53 and M56 motorways) is detrimental to its undertaking purely by
virtue of loss of ownership (paragraph 2.2). The arguments raised in Section 2 of
the National Highways’ submission have been considered by King’s Counsel in the
opinion submitted by the Applicant [REP8-038], and the Applicant has nothing
further to add to that submission.

Plots 5-12 and 6-03

1.1.4. As set out in of the Applicant’s Final Position Statement [REP8-038] (paragraph
2.14) plots 5-12 and 6-03 have been added to the Applicant’s draft protective
provisions. As has been explained, National Highways is not recorded as having
any interest in plot 6-03 in the Book of Reference [REP7-027], and this is still listed
in the SoCG at line 3.1.3 as awaiting confirmation from National Highways as to any
interest they have [REP7-263].

Compulsory powers

1.1.5. It is noted that National Highways submit at paragraph 2.5 of their Deadline 8
submission [REP8-046] that compulsory powers should not be granted because
other bodies are willing to enter into voluntary agreements. The Applicant submits
that this argument is unsustainable given that those voluntary agreements are not
yet concluded, and National Highways has no control over those.

1.1.6. It is noted that National Highways states that compulsory powers are not justified
because landowner consents will be granted (paragraphs 2.5, 2.8, 3-15). However,
in paragraph 3.16, National Highways states they are ‘prepared to grant a lease
over a corridor within the subsurface estate, subject to the NH protective provisions
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being included on the order’. This position demonstrates why the Applicant needs
the powers of compulsory acquisition being sought. The DCO Proposed
Development is a Nationally Significant Infrastructure Project (NSIP) with
considerable policy support and an urgent need case for delivery. Without such
powers National Highways would have the power (by declining to grant the option
for lease) to prevent the delivery of a NSIP based on a misconceived interpretation
of the powers of the DCO, and a desire to impose disproportionate and needlessly
expensive provisions on the Applicant. The detail of the Applicant’s concerns as
regards National Highways protective provisions is explained in Section 5, Appendix
A of the Applicant's Comments on Submissions Received at Deadline 5 [REP6-
035].

Serious detriment

1.1.7. The figures given for acquisition of land in plots 5-06 and 7-05 in paragraph 3.7 (and
repeated in paragraph 3.15) of National Highways’ Deadline 8 submission are
incorrect. As the ExA is aware, the corridor over which rights are sought is to allow
siting of the pipeline corridor within the 100m (having regard to, for example, in the
case of the Strategic Road Network (SRN) ground conditions and the safest
crossing points) and it is not sought to acquire the full 100m width, but rather a
24.4m corridor within that. This is entirely normal practice for linear projects where
the Order Limits are wider than the final land take will be to allow necessary
flexibility for detailed design.

1.1.8. National Highways’ submission that the land take is unjustified (paragraph 3.15) is
based on the figure of the whole plot size, not the final corridor over which powers
would be exercised. Given that National Highways has stressed repeatedly that the
crossing works must be carried out safely and that part of the reason for the corridor
width is allow further Ground Investigation (GI) to be used to determine the most
appropriate crossing point including consideration of safety, the Applicant finds it
surprising that National Highways appears to be objecting to the width of plot which
allows for that further work to be undertaken.

1.1.9. The land take figure of 17,025 m2 is the entire combined size of plots 5-06 and 7-05.
The fact that a corridor of only 24.4m will be taken within each plot is clearly
explained in the statement of reasons. The realistic, combined subsurface land take
will be approximately 2,315 m2 (which is just under 14% of the area asserted by
National Highways) and approximate dimensions for indicative corridors are
provided in the table below.
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Plot 5-06 7-05
Motorway M56 M53
Plot Area ≈ 9,800 m2 ≈ 7,250 m2

Plot Width ≈ 150 m ≈ 170 m
Plot Length ≈ 53 m ≈ 42 m
Subsurface
land take for
24.4m
easement

≈ 1,290 m2 ≈ 1,025 m2

Key:
 Plot in pink
 Order limits in

red
 Indicative

pipeline
alignment in
green

1.1.10. The Applicant entirely refutes and strongly objects to National Highways’
submission in paragraph 3.9 that it is not agreeing to safety critical standards and
notes that King’s Counsel on this point has set out that he does “not consider that
the concern voiced by National Highways is justified” (paragraph 62) [REP8-038].
The standard quoted by National Highways is the Design Manual for Roads and
Bridges (DMRB) CD622 – Managing Geotechnical Risk, which, as set out in
paragraphs 7.6 and 7.7 of the Applicant’s Final Position Statement [REP8-037], the
Applicant agrees and has always agreed applies. This has been documented in the
draft SoCGs with National Highways since Deadline 1 [REP1-028]. The Applicant
submits that no evidence has, or can be produced, that the Applicant is seeking to
bypass any safety standard because that is not and never has been the case. As
demonstrated in paragraph 7.6 of the Applicant’s Final Position Statement [REP8-
037], the Applicant has been consistent throughout the Examination in agreeing that
DMRB CD622 would apply, regardless of any other discussion which has been
ongoing over the detail of specific drafting. The Applicant refers to paragraph 65 of
King’s Counsel’s opinion [REP8-038] on this point in support of its’ position.

1.1.11. The Applicant considers that the ‘litigation risk’ point made in paragraph 3.10 is
unconvincing and refers the ExA to paragraphs 43 and 44 of King’s Counsel’s
opinion [REP8-038]. It extremely common for subsoil under public highway not to
be owned by highway authorities generally and yet no example of this trespass risk
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arising in practice has been cited by National Highways. If this was a real problem
arising across the country, it is likely that there would be decisions of the Courts
considering it. No such decisions have been referred to.

1.1.12. The Applicant is confused by the ’significant administrative burden’ claimed by
National Highways in paragraph 3.11. Maintaining records of what is owned is a
‘business as usual’ activity for all major landowners. Where a lease or easement is
granted, a record would need to be maintained of that and there is no practical
difference between maintaining that record and maintaining a record of sub-soil
ownership. The Applicant submits this should attract little or no weight.

1.1.13. National Highways state in paragraph 3.12 [REP8-046] that “permanent acquisition

of the entire subsurface estate in plots 5-06 and 7-05 would seriously impact on

NH’s ability to comply with its statutory licence obligations”. As noted above,
acquisition of the whole plot is not sought. On its licence obligations, as was noted
in King’s Counsel’s opinion at paragraphs 43 and 44 [REP8-038], it is not explained
how these licence obligations would be impacted. It is still only asserted without
evidence that they would be. The Applicant refers to paragraph 42 of King’s
Counsel’s opinion [REP8-038] which sets out that “that National Highways has

failed to demonstrate any material detriment, let alone ‘serious’ detriment”. The
Applicant maintains that position.

1.1.14. The Applicant notes the licence section quoted in paragraph 3.13 [REP8-046]. That
excerpt states that National Highways must “hold and manage land in line with, and

as a function of, [NH’s] legal duties as a highway authority, and solely for the

purposes of operating, managing and improving the highway, unless otherwise

approved by the Secretary of State for Transport ‘.

1.1.15. This wording is clearly a restriction on the capacity in which National Highways may
hold land, not a requirement that they must hold all of the land interests in the SRN.
The position that they must own all of the sub-soil is untenable given the reality that
much of the sub-soil under highways is in unknown ownership: section 263 (Vesting
of highways maintainable at public expense) of the Highways Act 1980 exists
precisely because highways authorities generally do not own the subsoil of
highways.

1.1.16. The argument that the Secretary of State for Transport should be consulted is not
supported by the quote from the licence provided. The duty to manage the National
Highways’ estate involves dealing with new utility crossings on a daily basis. It is
obviously a matter for the Secretary of State (as decision maker on this application)
as to whom she may decide to consult, but the Applicant does not see that there is
anything exceptional about this case to warrant such consultation, nor what it could
achieve.

1.1.17. First, as the Applicant has explained in its statement of reasons and other
submissions, it has no choice but to seek subsurface freehold compulsory
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acquisition as it is not legally possible to create a new lease through the DCO (or
any other CPO) process. The Applicant needs a lease because of its (uncontested)
legal limitations as a non-statutory undertaker promoter and other reasons.

1.1.18. Second, there are numerous exceptions in relation to the SRN (i.e. where the
subsurface is already not owned by National Highways) and a vast number of
exceptions for other highway authorities, that no point of legal principle arises.

1.1.19. Third, despite the submissions by National Highways, no novel point of
interpretation of the statutory licence arises, for the reasons already explained.

1.1.20. Finally, the Applicant hopes that the issue will become moot in any event through
the grant of an option for a lease for the pipeline, which is under active negotiation
(subject to the point made above about the new linkage National Highways is
proposing to its protective provisions).

Protective Provisions

1.1.21. The Applicant notes that National Highways submits in paragraph 4.4 of its
submission that in the Yorkshire Green DCO Examination “The Applicant in that

case, National Grid, accepted NH’s position and agreed to NH’s full set of protective

provisions.”. That is, however, directly contradicted by the final (Deadline 8)
submission made to that Examination by National Highways. In that submission
National Highways records that two points remain outstanding between the parties,
including compulsory acquisition of land within the highway network:

1.1.22. Yorkshire Green DCO Deadline 8 submission by National Highways [Yorkshire

Green examination library reference REP8-027]

“1.1National Highways (“NH”) has prepared these submissions in response to

comments made by the Applicant at Deadline 7. As the ExA will be aware, the

areas of disagreement between the parties have narrowed significantly since

Deadline 6 however it has not been possible to reach full agreement with the

Applicant and therefore NH is not able to remove its outstanding objection to the

Application unless the form of protective provisions included at Appendix 1 to this

submission are included in any made order.

1.2 NH relies on all submissions made to the examination to date and does not

repeat in these submissions points already made. NH does however provider  [sic]

further information and detail to assist the ExA when adjudicating on the

outstanding matters of disagreement between the parties.

1.3 The two matters addressed in these submissions are (i) the indemnity included

in the protective provisions; and (ii) compulsory acquisition of land that forms part of

the local highway network”.

1.1.23. National Highways’ submission in this case is accordingly not supported by the
public submissions made by it at the final deadline in that case (Deadline 8 was on
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13 September, the Yorkshire Green Examination closed on 15 September 2023).
The Applicant accordingly submits that – in the absence of further evidence which
alters the public position - no weight can be given to National Highways’ submission
to this Examination that its protective provisions were accepted in full in the
Yorkshire Green case as that is not consistent with or demonstrated by the
submissions made in that DCO.

1.1.24. National Highways continues to submit that ‘unknown works’ are consented by the
DCO “4.8 It is beyond doubt that the Applicant is seeking powers in the draft DCO

that would enable it to carry out works to the SRN and as such NH must be afforded

appropriate protection. It is misleading for the Applicant to suggest these powers

could not be used on the SRN as they were not included in the Environmental

Assessment”.

1.1.25. The Applicant considers that King’s Counsel has fully addressed this point and has
set out why National Highway’s position is incorrect at paragraphs 25 to 32 of his
opinion [REP8-038]. The Applicant considers that there is nothing it can usefully
add on this point. The Applicant does not accept that National Highways’ position is
reasonable and proportionate as is claimed and maintains its position as previously
set out.

1.1.26. In summary, the Applicant maintains its position that if its protective provisions are
included that no serious detriment will arise pursuant to section 127 of the Planning
Act 2008 in relation to National Highways undertaking.
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The Crown Estate 
 
1 St James’s Market Tel: +44 (0)20 7851 5000 
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National Infrastructure Planning 
The Planning Inspectorate 
3D Eagle Wing 
Temple Quay House 
2 The Square 
Bristol 
BS1 6PN 
 
AND BY EMAIL: hynetco2pipeline@planninginspectorate.gov.uk 
 
19 September 2023  
 
Dear Sirs 
 
Planning Act 2008 and the Infrastructure Planning (Examination Procedure) Rules 2010 
 
Application by Liverpool Bay CCS Limited (“the Applicant”) for an Order Granting Development 
Consent for The Hynet Carbon Dioxide Pipeline Order (EN070007) 
 
I write further to the above.  

In this letter: 

"the book of reference" shall have the meaning given to it in the Order; 

“the Commissioners” shall mean the Crown Estate Commissioners;  

“Draft DCO” shall mean the Applicant’s draft development consent order (reference D.3.1, revision K 
and dated September 2023 and having planning inspectorate reference REP8-005); and 

"Order" shall mean The Hynet Carbon Dioxide Pipeline Order 202[•] once made by the Secretary of 
State. 
 
Section 135(2) consent is required for an order granting development consent to include provision(s) to 
apply to Crown land or rights benefiting the Crown (other than provision(s) authorising the compulsory 
acquisition of third party interests in Crown land). 
 
The Applicant has confirmed that the Order will not include any provision(s) authorising the compulsory 
acquisition of third party interests in Crown land and, as such, no consent pursuant to section 135(1) 
has been sought in connection with the Order.  
 
Subject to:  
 
1. the inclusion and continuing application of the following “Crown rights” wording in the Order at Article 
41: 
 
 
"41.— (1) Nothing in this Order affects prejudicially any estate, right, power, privilege, authority or 
exemption of the Crown and in particular, nothing in this Order authorises the undertaker or any 
lessee or licensee to take, use, enter on or in any manner interfere with any land or rights of any 
description (including any portion of the shore or bed of the sea or any river, channel, creek, bay or 
estuary)— 
 

 
(a) belonging to His Majesty in right of the Crown and forming part of The Crown Estate 
without the consent in writing of the Crown Estate Commissioners; 
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(b) belonging to His Majesty in right of the Crown and not forming part of The Crown 
Estate without the consent in writing of the government department having the management 
of that land; or 

 
 
(c) belonging to a government department or held in trust for His Majesty for the 
purposes of a government department without the consent in writing of that government 
department 
 

 
(2) Paragraph (1) does not apply to the exercise of any right under this Order for the compulsory 
acquisition of an interest in any Crown land (as defined in the 2008 Act) which is for the time being 
held otherwise than by or on behalf of the Crown. 
 
 
(3) A consent under paragraph (1) may be given unconditionally or subject to terms and conditions; 
and is deemed to have been given in writing where it is sent electronically.  
 
and; 
 
2. the Commissioners being consulted further if any variation to the Draft DCO is proposed which could 
affect any other provisions of the Order which are subject to section 135(2) of the Act  
 
the Commissioners confirm their consent to Articles 10, 15, 17, 34 and 41 of the Draft DCO, to the 
extent that they are included in the Order, applying in relation to Plot 22-04 for the purpose of section 
135(2) of the Act. 
 
 
Yours sincerely 

 

Jonathan Treadaway  

Senior Legal Counsel 

For and on behalf of the Crown Estate Commissioners 
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Applicant’s response to The Health and Safety Executive (HSE) Submission at Deadline 8 [REP8-045]

S.No HSE Response Applicant’s Response

1. HSE is aware of the ongoing examination into the application by Liverpool Bay CCS
Limited for the HyNet Carbon Dioxide pipeline. HSE has engaged with the applicant as
part of the NSIP process, with a focus being on the offshore aspects of the proposals.
Specific questions have been raised with HSE as part of the examination process,
however we felt it would be helpful to provide some broader context to assist in the
consideration of the application.

The Applicant welcomes the submission at Deadline 8 [REP8-045] from UK HSE which
sets out the general regulatory environment for carbon dioxide pipelines.

The Applicant has been undertaking direct and regular engagement with the HSE,
starting in March 2021. The scope of this engagement has covered the full carbon
dioxide transportation and storage infrastructure consisting of the new-build and
repurposed onshore pipelines, the offshore pipelines, offshore installations and wells,
and has encompassed all relevant design, engineering and technical safety aspects
and applicable regulatory requirements. This engagement is an ongoing process and
will continue through all future phases of detailed engineering, construction,
commissioning and operation of the infrastructure. This engagement process is part of
the Applicant’s overall approach for ensuring compliance with applicable statutory and
regulatory instruments (including where applicable, major hazard regulations).

The Applicant notes HSE’s comment that the engagement to date has focussed on the
offshore, and respectfully disagrees. The engagement has covered all aspects of the
transport and storage infrastructure as noted above, and the draft Statement of
Common Ground (SoCG) that the Applicant shared with HSE in May 2023 records that
since March 2021 to date it has had 10 direct engagements with HSE at which the
onshore pipeline infrastructure has been discussed. While the HSE Deadline 8
submission [REP8-045] does not constitute a SoCG, it is understood by the Applicant
that HSE view this as an alternative. The Applicant notes that engagement with HSE
on the DCO Proposed Development at this stage is non-statutory and has been
undertaken as a best practice measure. As noted above, this engagement will continue
throughout iteration of the detailed design.

2. HSE is a statutory consultee under the Nationally Significant Infrastructure Projects
(NSIP) and Town and Country Planning Act (TCPA) planning and permitting systems.
The Planning Inspectorate’s Advice Note 11 Annex G
https://infrastructure.planninginspectorate.gov.uk/legislation-and-
advice/advicenotes/advice-note-eleven-annex-g/ covers many of the generic points of
interaction relevant to the Planning Inspectorate and HSE.

The Applicant notes HSE’s comments regarding its status in the DCO examination
process.

3. There are established codes and standards which are used by those developing
natural gas pipelines to ensure they are located appropriately in relation to their
proximity to other developments. HSE expects that these codes and standards are
applied when siting pipelines and does not provide planning advice in this regard. HSE
notes that codes and standards for CO2 pipelines are being developed as

The design, construction and operation of the DCO Proposed Development will comply
with relevant codes and standards which HSE’s guidance states will effectively regulate
the authorised development. This includes, as applicable, those which are established
for natural gas pipelines and the wider process industry sector, encompassing codes
and standards established by the International Standards Organisation (ISO), DNV,
IEC, ASME, ASTM, API, NACE, NORSOK, ANSI and the British Standards
Organisation (BS), which in particular includes BS PD 8010-1 and the related

https://infrastructure.planninginspectorate.gov.uk/legislation-and-advice/advicenotes/advice-note-eleven-annex-g/
https://infrastructure.planninginspectorate.gov.uk/legislation-and-advice/advicenotes/advice-note-eleven-annex-g/
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S.No HSE Response Applicant’s Response

understanding of CO2 develops, but understandably these are not as established as
those for natural gas pipelines.

requirements for pipeline location class and building proximity for the relevant fluid
category. The Applicant also notes that specific carbon dioxide related codes and
standards have been adopted and complied with, in particular ISO 27913 (Carbon
dioxide capture, transportation and geological storage – Pipeline Transportation
System) and DNV DNVGL-RP-F104 (Design and Operation of Carbon Dioxide
Pipelines). In addition, the project development of the DCO Proposed Development is
following and adopting relevant guidelines for the Carbon Capture and Storage (CCS)
industry (for example those developed by DNV and the Energy Institute).

4. All pipeline operators have duties under the Health and Safety at Work etc Act (HSWA)
to reduce risks to both employees and the public, including ensuring that risks are
properly managed. HSE currently regulates pipelines through the Pipelines Safety
Regulations 1996 (PSR) which apply to all pipelines in Great Britain, and to all
pipelines in territorial waters and the UK Continental Shelf (with some limited
exceptions). Pipeline operators must therefore comply with the general duties and
responsibilities set out in PSR, and with additional duties if they are operating a Major
Accident Hazard pipeline (MAHP). A MAHP is one in which a dangerous fluid identified
within Schedule 2 of PSR is being or is to be conveyed. Additional duties for operators
of MAHP’s include:

• Notification to HSE of the construction, route, materials and safe operating limits of
the pipeline • Notification to HSE of the commencement of conveyance of the
dangerous fluid in the pipeline • Operators preparing a Major Accident Prevention
Document

• Establishment and recording of emergency procedures

• The local authority (LA) to prepare an emergency plan detailing how an emergency
relating to a possible major accident will be dealt with

The Applicant notes HSE’s published guidance “Regulating CCS” which states:

“CCS is an emerging process and is not specifically addressed by GB health and

safety legislation. However, existing legislation can be used to effectively regulate the

safety of the CCS process chain. In particular the Health and Safety at Work etc. Act

1974 (HSWA) applies to CCS processes onshore and, from April 2013, offshore.

Sections 2 and 3 of HSWA require employers to ensure the health and safety of

workers and members of the public, so far as is reasonably practicable. CCS does not

currently attract duties under GB major accident hazard legislation. However, the

general duties under the existing legislation means that CCS operators will be required

to take a proportionate approach to managing all CCS risks.

In addition, the following legislation will also apply to the CCS process chain:

 Pipelines Safety Regulations 1996 (PSR): For onshore and offshore pipelines

Part II of PSR, which covers safe design and operation, will apply to CO2

pipelines.

 Control of Major Accident Hazards Regulations 1999 (COMAH): Where CO2

capture sites use dangerous substances in quantities above a certain threshold

COMAH will apply to the whole site. In these cases the site operator will be

required to submit a safety report to HSE.

 Offshore Installations (Safety Case) Regulations 1995 (OSCR): Where

Enhanced Oil Recovery (EOR) is undertaken at an offshore installation as part

of the CO2 storage process OSCR will apply and the operator will be required to

submit an offshore safety case to HSE.”

The Applicant is complying with this guidance where applicable to the DCO Proposed
Development.

5. Currently the transportation of CO2 as proposed by this application does not constitute
the transportation of a ‘dangerous fluid’ as defined in PSR and the proposed pipeline
would not be classified as a MAHP, meaning the additional duties in PSR would not
apply. HSE is reviewing the safety risks associated with CO2 in its different phases,

The Applicant notes the agreement from the HSE that the pipeline system associated
with the DCO Proposed Development does not constitute the transportation of a
dangerous fluid as defined in PSR and as such is not classified as a Major Accident
Hazard Pipeline (MAHP). However, the principles of the provisions within the PSR
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and this will inform future policy decisions on the regulation of carbon dioxide pipelines.
HSE is also undertaking work to develop modelling capability for CO2 pipelines.
Models are used to establish consultation zones for pipelines and are used by local
planning authorities to inform decisions on future development. HSE expects that this
programme of work will take around 3 – 4 years to conclude. HSE is also engaging with
international authorities to inform future policy and regulatory frameworks.

(Part III for MAHP) are being adopted by the Applicant in terms of provision of
information contained in the Notification processes (under Regs 20, 21, 22),
development of the equivalent of a Major Accident Prevention Document (MAPD) and
the development of necessary emergency response arrangements, including
engagement with Local Authorities. The Applicant has adopted this approach partly as
a best practice measure and partly to ensure that the DCO Proposed Development is
‘future-proofed’ against any change in legislation which would act to re-classify this
pipeline as a MAHP.

The Applicant has utilised well established methods (modelling software and the use of
Computational Fluid Dynamics (CFD)), and expert engineering consultants following
best practice and relevant guidelines (as established by industry and regulators) to
establish a robust understanding of the carbon dioxide hazards and risks associated
with the DCO Proposed Development. This work has and will continue to inform the
design of the DCO Proposed Development.

The Applicant notes that the work being undertaken by HSE on consultation zones for
pipelines will apply to future developments and is not relevant to this application. The
Applicant has carried out consultation on this application in accordance with the
Planning Act 2008 as set out in the HyNet DCO Consultation Report [APP-031 to APP-
045].

6. It is noted that where there is a requirement in PSR to notify HSE of the construction,
route, materials and safe operating limits of a MAHP HSE should be notified at least 6
months before the commencement of the construction (with provisions to allow for a
shorter time period). This is likely to be significantly after any planning permission has
been granted.

As noted by the HSE, detailed engagement under PSR does not normally occur until
some time after planning permission is granted. However, as described above, in this
case the Applicant has engaged with HSE over an extended period and at an early
stage of the design process. The Applicant will continue this approach and will make
such notifications as are required by the HSE for the DCO Proposed Development.

7. In relation to HSE’s general land use planning advice, HSE’s comments in relation to
development in the proximity of site storing large quantities of hazardous substances
(i.e. those with Hazardous Substances Consent (HSC)/ operating under the provisions
of the Control of Major Accident Hazards (COMAH) Regulations) and development in
the proximity of MAHP’s focus on the potential impact of the major hazards site on the
proposed development. HSE’s advice therefore primarily considers any increase in
population resulting from the proposed development and the potential impact to arrive
at a ‘Do Not Advise Against’ or ‘Advise Against’ conclusion. There would be unlikely to
be any increase in population arising from a new pipeline.

The proximity of the DCO Proposed Development to existing major hazard
infrastructure was addressed and response provided in the Applicant’s Response to
Examining Authority’s First Written Question 1.20.2 (pages 146 to 149) [REP1-044].

8. I trust that this explanation around HSE’s role and regulatory framework is useful to you
and please contact mailto:mailtoNSIP.Applica ons@hse.gov.uk if you have any further
queries.

mailto:mailtoNSIP.Applica ons@hse.gov.uk
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APPLICANT’S RESPONSE TO THE ENVIRONMENT AGENCY DEADLINE 8 SUBMISSION [REP8-043]

S. No. Environment Agency Closing Statement Applicant’s Response

Contaminated Land

1. The EA has been engaging with the Hynet Carbon Dioxide Pipeline project team in relation to
contaminated land matters. We note the Applicant has submitted a Ground Investigation Technical
Report [REP7-293] to address the matters raised by the EA. The primary aim of the report and
approaches are to address land contamination (artificial and/or anthropogenic) and to either manage or
reduce the impact from land contamination now and in the future. As a part of that, supported by the
Part 2A legislation, is a concurrent need to ensure that no new significant contaminant linkages are
introduced as a result of the new development.

The Applicant considers that the context on this point should also reflect the
requirements of the National Policy Statements (NPSs).

The Overarching NPS for Energy (EN-1), Paragraph 5.10.8 states that ‘.... For

developments on previously developed land, applicants should ensure that they

have considered the risk posed by land contamination’. That is the only
requirement for the assessment of contamination in EN1. The Applicant
considers the NPS supports the position that such assessment should be
proportionate and risk-based, and that investigation of green field sites is not
required. The Applicant has gone considerably beyond that having carried the
desk-based assessment out over the whole Order limits, not just previously
developed land, and undertaking ground investigation across the route.

The NPS for Gas Supply Infrastructure and Gas and Oil Pipelines (EN-4)
provides at paragraph 2.19.10 “When choosing a pipeline route, applicants

should seek to avoid or minimise adverse effects from usage below the surface.

Where it is not considered practicable to select a route that avoids below surface

usage, applicants should demonstrate in the ES that mitigating measures will be

put in place to avoid adverse effects both on other below ground works and on

the pipeline. Mitigating measures may include: protection or diversion of

underground services; gas detection near landfill sites; horizontal direct drilling

(HDD) techniques and rerouting. Contaminated material may need to be

removed and disposed of”. The pipeline corridor has had regard to the potential
for contamination and avoided that where practicable. Avoidance of
contamination will also be a factor considered in the detailed design.

It is noted that there is nothing in the NPSs which requires detailed site
investigations, detailed conceptual models, imposition of pre-commencement
requirements or remediation of wider areas of land than the pipeline route. They
accordingly provide no support at all for the EA’s position on this matter. The
Applicant has exceeded the level of consideration set out as being required by
Government for DCO applications, demonstrating that its approach and
assessment is robust and appropriate.

It is noted that the scope of the Southampton to London Pipeline DCO (SLP)
assessment of contamination considered only known and suspected
contamination and past uses. It did not assess land where there was no reason
to believe there may be contamination.
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SLP ES Chapter 11 Land and soils [SLP DCO Examination library APP-151]
describes its scope on contamination as:

“1.1.6 Land contamination aspects include:

• the presence of known or suspected potentially contaminated material

associated with active and closed landfills. Also other potentially contaminative

past activities”.

The SLP desk-based assessment was used to target walk over surveys, but
these were not carried out on all areas:

11.2.18 Walkover surveys were undertaken between 15 and 25 October 2018 to

assess potentially contaminated sites of interest identified through Scoping. The

purpose of these surveys was to undertake visual inspections of the land to

identify features associated with the possible current or historical contaminative

uses which may affect, or be affected by, the project. Details of the findings of

the walkover surveys, including survey dates, are provided in Appendix 11.1

Soils and Geology Supporting Information

11.2.25 It was not possible to undertake site walkovers to all potentially

contaminated sites of interest identified through Scoping, due to access

restrictions. Site walkovers were undertaken on 15 sites, and a further 20 sites

were viewed from adjacent public areas. It was not possible to access or

observe from adjacent areas, a further 15 sites. As a result, reliance has been

made on aerial photos and historical mapping to identify current potential

sources of contamination and migration pathways and this is not thought to

affect the quality of the assessment made.”

At the time of the SLP application only logs for 19 boreholes were available for
the whole Order limits:

“11.2.26 The GI is still ongoing and not all of the records were available at the

point of assessment. Borehole logs were available for 19 boreholes, providing

information on local geology close to potentially contaminated sites and

information on the ground conditions for four potentially contaminated sites.

Where data are currently unavailable, reliance has been made on published

mapping and information from desk-based investigation of potentially

contaminated sites and this is not thought to affect the quality of the assessment

made.”

The potentially contaminated sites identified as requiring to be assessed for SLP
numbered 50 (Table 11.5, SLP ES Chapter 11) and include numerous landfills,
former power station, gas works, a former sewage works, former Ministry of
Defence land, and industrial estate and Esso’s West London terminal site. This
represents considerably more sites of potential high risk than are present within
the current application’s Order limits. In that case, no requirement regarding
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known contamination was imposed. Rather, known contamination was to be
addressed through working methodologies based on the desk-based risk
assessment (commitment G71).

The SoCG with the EA in the SLP case records for the item ‘Land contamination
and groundwater including source protection zones, groundwater dependent
ecosystems, and existing landfill’, states that “the groundwater assessments and

ground investigations have been provided to the satisfaction of the Environment

Agency” [SoCG with the EA, SLP Examination library REP6-011 at page 13].

The approach being taken by the Applicant goes beyond that found to be
sufficient for SLP despite the much higher number of potential contamination risk
sites for SLP. The Applicant submits that the extracts above demonstrate that
the approach taken by it is entirely normal and indeed exceeds the level of work
undertaken for the SLP project. The EA in that case not only accepted a much
lower level of investigation but did not seek any requirement at all to address
known contamination despite the high number of identified sites of risk. The
Applicant submits that this context supports its position that the EA is not acting
proportionally or in line with guidance on this point in this Examination.

The Applicant notes that the EA submissions contain a number of factual
inaccuracies. The Applicant fully recognises that the EA has capacity constraints
and has made concerted efforts to assist, including preparing the Ground
Investigation Technical Report [REP7-293] to extract ES information into the
format requested by the EA to assist. It is however noted that on several
occasions the EA has not made the relevant specialists available to discuss this
material or attend scheduled calls or relevant Examination Hearings. The
Applicant considers that such engagement would have been helpful in seeking
to reduce the issues between the parties.

2. We acknowledge the position for the preliminary ground investigation work package has identified the
wider, generic, conditions on site and that where access has been made available intrusive works have
been identified for the ground conditions at that point where those points have been largely associated
with the above ground infrastructure locations (AGI/BVS locations).

The Applicant confirms that contrary to the statement made by the EA, the
ground investigation works have covered the entire route and are not largely
associated with the AGI/BVS locations. This is demonstrated in ES Appendix
11.6 Ground Investigation Report [REP7-124 to REP7-126] and summarised in
the Ground Investigation Technical Report [REP8-033] which includes
(Appendix B) investigations set out by land plots, showing that investigations
were caried out across the route. This is demonstrated in ES Appendix 11.6
Ground Investigation Report [REP7-124 to REP7-126] and summarised in the
Ground Investigation Technical Report [REP8-033] which includes (in Appendix
B) investigations set out by land plots, showing that investigations were caried
out across the route. The ground investigation works were implemented where
practical at the AGI/BVS locations but investigation locations have covered all
infrastructure across the route including highways, railways, watercourses and
other areas such as potential infilled sand pits and any other features that were
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identified as requiring review. Given that this information has been available
since the acceptance of the DCO application (October 2022) in the technical
appendices to the Chapter 11- Land and Soils of the ES [REP7-050], the
Applicant is disappointed that the EA is still making this demonstrably inaccurate
submission.

3. The EA accept that the majority of the pipeline passes through land that has no identified industrial
land uses therefore the likelihood of significant anthropogenic contamination sources is low but this
does not include the possibility of naturally occurring levels of contamination (as identified in the
Gov.uk guidance on LCRM: LCRM: Stage 1 risk assessment - GOV.UK (www.gov.uk)). We would also
draw the Examining Authority’s attention to Paragraph 003 of the gov.uk ‘Land affected by
Contamination’ Guidance: Land affected by contamination - GOV.UK (www.gov.uk). Further to this,
there are agricultural land uses and uses not identified on historic maps which may introduce raised
concentrations of contamination, requiring further detailed assessment and remediation where
necessary. We recognise these relevant risks could increase with works associated with the pipeline
construction (i.e. dewatering; waste; soil and materials management plans)

The Applicant accepts that there is always potential for unforeseen
contamination which has not been identified from historic maps. However, the
Applicant has not relied solely on historic maps for information. The route has
been walked and if there had been evidence of something of concern this has
been investigated. In addition, there have been discussions with landowners to
better understand recent and where possible historical land uses.

The likelihood of encountering significant naturally occurring levels of
contamination is considered by the Applicant to be low, based on the lack of soil
parent material (ore deposits and mineralisation) across the route in England,
and that the route area is not within a contaminant domain for the representative
contaminants (as shown on Figure 6 within ‘Normal Background concentrations
(NBCs) of Contaminants in English soils: Final project report, Science Facilities
Directorate, Commissioned Report CR/12/035 2012’). Archaeological
assessments have also been performed in several areas with excavations
having taken place and reported in the Archaeological Evaluation Report [REP4-
267] submitted at Deadline 4.

In relation to the spacing of ground investigation works to establish baseline
conditions, the Applicant notes that the Agricultural Land Classification survey
works undertaken in 2022 (see ES Appendix 11.4 [REP7-122]) comprised the
examination of 247 soil profiles from augers and soil pits within the DCO
Proposed Development. The spacing was one location per hectare in
permanently sealed areas and one location per 2 hectares for areas that would
be temporarily disturbed. The observations of the soil profiles and results of
testing undertaken enabled the ALC gradings for the agricultural land across the
DCO Proposed Development area to be calculated showing that the majority of
the DCO Proposed Development area comprises agricultural land classified as
moderate to excellent quality.  This information further supports the Applicant’s
position that such areas are low risk with respect to the presence of
contamination.

The Applicant notes that the guidance referred to (Land affected by
Contamination’ Guidance: Land affected by contamination - GOV.UK) provides
“If there is a reason to believe contamination could be an issue, applicants

should provide proportionate but sufficient site investigation information”
(emphasis added). The Applicant’s approach is entirely consistent with that in
that it first identified where a reason for believing contamination to be present,
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such as from historical mapping or previous uses, and then targeted
investigations around that. Where there is a reason to consider contamination to
be present, the Applicant has carried out proportionate investigations as
required. It has also committed to carrying out further investigations where work
to date has established a risk, such as where the results of testing were
borderline. The EA has not provided any evidence for believing contamination to
be present across the route and is acting inconsistently with the guidance by
seeking for it to be proved not to be present, which is not what the guidance
advises.

That guidance goes on to state “The risk assessment should also identify the

potential sources, pathways and receptors (‘pollutant/ contaminant linkages’)

and evaluate the risks. This information will enable the local planning authority to

determine whether more detailed investigation is required, or whether any

proposed remediation is satisfactory.

At this stage, an applicant may be required to provide at least the report of a

desk study and site walk-over. This may be sufficient to develop a conceptual

model of the source of contamination, the pathways by which it might reach

vulnerable receptors and options to show how the identified pollutant/

contaminant linkages can be broken.” (emphasis added).

LCRM is overarching guidance and refers to BS 5930 and BS 10175 for
specifics in relation to GI works. BS 5930 (2015)- Code of practice for ground
investigations provides in the commentary to 17.1 that "The scope of the ground

investigation should be determined by the character and variability of the ground

and groundwater, the type of project (geotechnical category) and the amount

and quality of existing information”. That BS provides that “A range of methods is

available for use in ground investigations; these include non-intrusive methods,

such as geophysical surveying (see Section 5) and intrusive methods, such as

excavations and boreholes (see Section 4 and BS EN ISO 22475-1) and probing

(see Section 7)”.

This guidance demonstrates again that investigations should be proportionate to
character of the land being considered. It also sets out that non-intrusive
methods form part of the investigatory work and it is not only intrusive boreholes
which are considered to be an ‘investigation’.

The Applicant has followed the process set out in guidance, and it has in fact
gone further than the guidance requires; it has used desk based assessment
and walk over surveys to design the intrusive ground investigation scope to
inform its assessment. The Applicant acknowledges that no amount of
investigation can eliminate the risk of finding other sources of contamination
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during construction. The Applicant has, therefore, set out a clear and robust
approach to this eventuality in the OCEMP [REP7-242] in line with the approach
accepted for SLP.

4. The Ground Investigation Technical Report [REP7-293] establishes areas for targeted investigation for
‘point sources’ based on the existing site investigation work and does not include any additional
technical information. Given the nature of the development we disagree with this approach as sources
may be linear as well as in the form of point sources, especially where impacted (shallow) groundwater
is found to be present. We recognise the references to the appropriate British Standard
(BS5930:2015); British Standard 10175 (BS10175:2011); and the Land Contamination Risk
Management (LCRM, 2023). However, these are abstracts from the larger and more detailed guidance
documents that recognises the need to develop from the preliminary investigation stage an
investigation that reflects the extent / parameters of the final development which is a linear feature of
considerable length that impacts on multiple / varied environmental receptors and therefore, should be
statistically relevant in terms of density and distribution.

The Applicant states that the Ground Investigation Technical Report [REP7-293]
is a summary of the findings reported in the Ground Investigation Report [REP7-
124 to 126]. Within the ground investigation 58 boreholes were implemented; 57
trial pits and 50 cone penetration tests, all of which have had contamination
testing performed. Allowing for the AGI/BVS locations where there was a greater
concentration of ground investigation locations, over 75% of the positions
implemented are along the pipeline route. Therefore, a good understanding of
the route, the geology present, the anticipated construction methodology,
whether groundwater was encountered within the investigation locations, what
contamination if any was observed, have all been noted, recorded and reported
by the Applicant. The Ground Investigation Report [REP7-124 to 126] includes a
Stage 1 Risk Assessment which follows LCRM (2021) guidance of source-
pathway-receptor approach following UK CIRIA Report C552 (2001). This
includes quantitative risk assessments identifying potential contamination
sources; the pathway and the receptor and reviewing the data to understand if
there is a potential risk. Where a risk has been highlighted this has been
incorporated into the Outline CEMP [REP7-242].

5. The EA has highlighted to the Applicant that the investigation holes within 500m centres is not
sufficient and there are sections of the development where there are only one or two sampling points
located within the pipeline corridor. Therefore, whilst we acknowledge the Applicant has identified in
the Technical Report [REP7-293] additional areas for investigation (plots 1-25; 4-12; 8-10 and 8-12 in
the Land Plans [REP7-008]), the EA’s position remains that additional ground investigation and
assessment work wider to the plots identified is required to ensure a sufficient understanding of the site
characterisation for the pipeline route and to demonstrate the risks to ‘controlled waters’ can be
appropriately managed within the Order Limits. We advise to manage contamination under the
‘unexpected contamination’ approach is only appropriate when the site has been sufficiently
investigated and an understanding of the site characteristics determines the site is low risk.

The Applicant states that the 500m centres is not completely correct and may
have been misunderstood by the EA. The locations firstly covered infrastructure
along the route such as roads, motorways, railways which are potential sources
of contamination. Other features such as canals and rivers were investigated
together with identified potential contamination sources such as historic sand
pits that may have been infilled. Also, the AGI/BVS locations were investigated.
Once all these were considered the remaining area was open agricultural ground
and positions were implemented on approximate 500m spacing, however in
many sections of the route the spacing is significantly closer than 500m.

As demonstrated in ES Appendix 11.6 Ground Investigation Report [REP7-124
to REP7-126] the Order Limits have been sufficiently investigated to allow a
robust assessment of the risk in each location. This has been done, as is
required by the guidance, in a staged approach with a desk-based assessment
and walkover surveys used to design a programme of more intrusive
investigations. The specific ground investigations are also supplemented by the
ALC investigations and archaeological trial trenching investigations. It is
misleading to describe this considerable body of work as “only one or two

sampling points located within the pipeline corridor”. The Applicant maintains
that the site has been sufficiently investigated to understand site characteristics



HyNet Carbon Dioxide Pipeline DCO Page 8 of 17

D.7.67 Applicant’s Response to the Rule 17 request for further information – Appendix 6 Response to Q11, Applicant’s Response to the Environment Agency [REP8-043]

S. No. Environment Agency Closing Statement Applicant’s Response

and, where the Applicant has determined the risk is low, the approach set out in
the OCEMP [REP7-242] is appropriate.

6. We advise under Register of Environmental Actions and Commitments (REAC) [REP7- 237] ES ref. D-
LS-020 and to some extent ES ref. D-LS-021, references are made to further investigation and
assessment based on ‘point sources’ of contamination. As above, we disagree with this approach as
sources may be linear as well as in the form of point sources. Therefore, adding further weight to the
need for additional ground investigation to bridge information gaps and support an improved
understanding of ground conditions along the linear length of the development.

The Applicant notes the EA’s statement that sources may be linear as well. A
ground investigation is a series of investigation points that looks to identify what
is in the local area, as with any ground investigation these are discrete intervals
and so there is always the potential for items to remain. As regards sources that
are linear, excavating the route in a linear manner for ground investigation is not
practical or sensible at this stage of the DCO Proposed Development and does
not comprise a proportionate approach as required by the guidance. The work
required to undertake a linear excavation is clearly disproportionate when the
final location within the corridor for installation of the Carbon Dioxide pipeline is
not yet known. The Applicant notes that this would also lead to significant
disruption to landowners who may not be affected by the final Carbon Dioxide
Pipeline route.

7. We note the inclusion of DCO Requirement 9 within the Draft Development Consent Order(s) [REP7-
013] [REP7-014]. We would advise the Examining Authority this does not sufficiently address the EA’s
concerns.

The Applicant submits that, for the reasons set out in the lines below, the draft
requirement submitted by it appropriately addresses the risks of this project. The
Applicant also notes that the EA’s proposed wording is objected to as being
imprecise, disproportionate and unnecessary.

8. With regards to the Stanlow Manufacturing Complex, we note the Applicant has included under DCO
Requirement 9 Part A [REP7-013] [REP7-014] a specific requirement for Land plots 3-11; 3-12; 3-13;
3-14 and 3-15 [REP7-008]. The proposed approach has been established due to the likely ground
conditions and the permitting matters associated with the current site operator.

9. The EA has advised the Applicant previously and would raise to the Examining Authority, that under
the Environmental Permitting regime, when surrendering a permit (or partial), the EA in its role as an
environmental regulator would require the current permit holder to remediate contamination as a result
of the activities under the operational permit to a satisfactory state (based on the baseline information
that may be present for the site) similar or identical to the time when the permit was issued. Therefore,
this may differ greatly from the condition we would require land contamination to be addressed under
the LCRM for the purposes of the end use of the development under the DCO. Under the DCO process
when considering the Stanlow Manufacturing Complex, it will need to be demonstrated that
contamination within the Order Limits has been sufficiently characterised and will be remediated
sufficiently for the purposes of its end use. It is up to the Applicant to submit sufficient information
through the DCO process and not for the EA to provide such confirmation, particularly given the above
context with regards to the Environmental Permitting regime. Therefore, the EA consider (2) of DCO
Requirement 9 inappropriate.

The Applicant notes, as has been discussed with the EA repeatedly, that it is
seeking to agree with the owner/operator of the Stanlow site in the voluntary
land agreement that the land needed for the authorised development will be
handed over in a state fit for the use for which consent is sought. The Applicant
maintains that it is far more sensible for the owner/operator to remediate the site
as part of wider works than for the Applicant to remediate a small part of it in
isolation and that should not be prevented by the DCO.

Where that remediation work has already been carried out and the objective of
the requirement is already satisfied, it is entirely unnecessary and unjustified to
make the Applicant then work through further, entirely otiose investigation and
assessment. The provision objected to by the EA is designed to allow
submission of, for example, the verification report of wider remediation works to
be submitted to demonstrate that the land is fit for the consented use (which is
the point of the requirement). It is unreasonable for the EA to submit that this is
in any way inappropriate as removing it acts only to make the Applicant incur
unnecessary expense to no proper planning purpose by imposing unnecessary
work in relation to already remediated land.
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The Applicant acknowledges that, given it is seeking compulsory powers over
the site, there is a chance that land would not be remediated ahead of it taking
possession as is being sought through the voluntary agreement discussions. In
that case, the Applicant would be required to carry investigation, risk
assessment, and if necessary, remediation, to the extent required to render the
land fit for the proposed use. That is secured by requirement 9 Part A of the
Applicant’s drafting.

10. Further to the above, we do not agree with the focus on land plots 3-11, 3-12, 3-13, 3- 14 and 3-15
[REP7-008] in this area. Having reviewed the Land Plans [REP7-008], we have identified further land
parcels (3-04 to 3-10) within the Stanlow Manufacturing complex which will likely be impacted by
historical contamination. We note the Applicant has not considered these Parcels within the Ground
Investigation Technical Report [REP7-293]. Therefore, additional site investigation work and
assessment would be expected to establish site conditions and determine whether remedial works are
necessary in this area.

It is important for the ExA to understand the wider context of the development
plans being progressed by multiple project promoters in this part of the Stanlow
Manufacturing Complex (SMC). The Applicant proposes to construct and
operate an Above Ground Installation (AGI) on Plot 3-12, as shown on the land
plan [CR3-003] and associated underground pipelines between the AGI and the
SMC fenceline (within Plot 3-11). Construction will require a temporary
construction compound. Construction and operation will require access rights
across a limited area of SMC. The Applicant has sought land rights appropriate
for each of these activities, noting the very limited area required for permanent
facilities and retaining flexibility for potential variation in the access routes to take
account of the role of other developers in establishing such access. Other
project promoters, linked to the HyNet Project, have already or will in future bring
forward projects within the outline of the Applicant’s Order Limits to develop
other infrastructure and roads, the design, location and construction timing and
methodology for which are not in the Applicant’s control.

That there is a likelihood of historic contamination in other parcels at the SMC is
entirely accepted; what is not accepted is that the Applicant should be required
to remediate those. It is not the Applicant’s role or responsibility to remediate
pre-existing contamination caused by another party which is not disturbed,
affected by or impeding the safe delivery of the authorised development.

The plots which have been listed by the Applicant in its draft DCO [REP8-005]
Requirement 9 are those in which intrusive works are required. As the ExA will
be aware from the accompanied site inspection, this is an operational site
currently in use as construction contractor compound and storage area. As set
out above, there are a number of developments proposed in this area and the
layout of it is likely to change. The wider area over which rights of access are
sought is required so that the Applicant can take access over the route advised
by the owner at the time it is taken, which access must be able to be exercised
in co-ordination with other developments which may be ongoing.

Given that the wider area is only proposed for the taking of access and use as
construction compound, being the uses currently occurring on the land, those
uses by the Applicant will not create any new contaminant linkages. The
Applicant objects to the EA’s inclusion of the access and compound plots for
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investigation and remediation as being unreasonable and disproportionate to the
uses they will be put to. These plots will remain in the current use as access and
construction contractor compounds.   It is not necessary for or justified by the
use to which this area would be put to seek to force the Applicant to remediate
the whole, wider area. The works which would be required to do so are
disproportionate in cost and are not accounted for in the project’s planned
budget. Such works have not been assessed in the ES. In particular, the vehicle
movements to remediate the wider area and the potential generation of
considerable volumes of contaminated waste have not been assessed as they
are not activities required for or by the DCO Proposed Development.

The Applicant has listed the plots within which physical works (particularly
intrusive works requiring excavation) which could disturb contamination would
take place. If it has not already been done, the Applicant will remediate those
plots to make them fit for the use for which consent is sought. The Applicant has
taken advice that a technical solution to remediate only those plots and to
protect them for ingress of contamination once remediated is readily available
and is not complex or unacceptably costly. For example, excavated areas for the
AGI can be tanked or grouted (using slurry cut off wall or similar) to ensure that
contamination does not migrate back into the AGI site, the pipeline can be
sleeved and breakers installed to prevent migration of contaminants along it.
Given that, there is no planning justification for the EA’s proposed wording
requiring investigation and potentially remediation of the wider site and the
Applicant submits this should be entirely rejected as being disproportionate and
unnecessary, and therefore failing to meet the tests of a valid requirement.

11. Whilst contamination issues at Stanlow may be considered complex, the EA does not consider it
necessary to treat the Stanlow Manufacturing Complex separately to the wider pipeline development
when considering the principles of managing contaminated land. A DCO Requirement requiring the
submission and approval of site investigation / assessment work; and, where necessary, remediation
strategy(s); validation plan(s) and subsequent verification prior to the commencement of development
for each stage is considered appropriate from the EA’s perspective.

The Applicant considers that it is entirely appropriate and justified to treat SMC
as a standalone case. That site is an active, operational refinery with a known
history of contaminating uses and an entirely different risk profile to every other
part of the Order Limits. It is entirely reasonable, and in line with the guidance on
applying a proportionate, risk-based approach, to treat SMC separately as that is
justified by the risk assessment for that site. For example, the Applicant has
agreed that testing in this site must include testing for PFAS, being chemicals
previously commonly used in fire retardants, which do not break down over time
and which have been identified as being a potential contaminant on this site –
that risk has not been identified elsewhere. The effect of the EA submission that
Stanlow is not a special case (and that all of the pipeline development should be
under a single requirement) is to treat the whole Order Limits as if they carry the
same level of assessed risk as SMC. That is clearly unreasonable and
disproportionate given the nature of the route, and does not follow the guidance
the EA has cited which sets out a risk based approach.
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12. We welcome the inclusion of Part C of DCO Requirement 9 [REP7-013] [REP7-014] relating to the
management of ‘unexpected contamination’. We advise, however, that any works in the event
contamination is found at any time then works for that stage should stop in the first instance and
reported to the relevant authority. Further to this, we advise that the determination of whether remedial
works are required will be informed by the site investigation and assessment undertaken.

The Applicant objects to the insertion sought as, again, it does not provide for a
proportionate risk-based approach to be followed. Whether work needs to stop
requires to be determined having regard to what has been found. For example,
buried material may be entirely inert and easily assessed and dealt with in short
course. The Applicant has found indications of buried bricks in one location used
to fill land in a field gateway for example. It is unreasonable for a whole stage to
be halted in such circumstances to wait for the LPA to make an officer available
to concur that such benign material does not pose a risk – that determination
can be made by the contractor.

The Applicant notes that the wording of Part C follows the drafting of the
equivalent (but much less onerous than is now proposed in this case)
requirement in the SLP. The wording sought by the Applicant is accordingly
precedented in the most recent pipeline DCO. The EA have not set out any
precedent for any of the requirement wording they are seeking,

SLP requirement 10 reads, in full;

Contaminated land and groundwater

10.—(1) In the event that contamination is found at any time when carrying out

the authorised development it must be reported in writing to the relevant

planning authority.

(2) Where contamination has been reported to the relevant planning authority in

accordance with sub-paragraph (1), an investigation and risk assessment must

be completed in accordance with a scheme to assess the nature and extent of

any contamination on the part of the Order limits within which works are being

carried out, whether or not that contamination originates on that part of the Order

limits; and— (a) the contents of that scheme are subject to the approval of the

relevant planning authority; and (b) that investigation and risk assessment must

be undertaken in accordance with the approved scheme and a written report of

the findings must be submitted to the relevant planning authority.

(3) Where remediation is required to control or prevent the release or potential

release of contamination as a result of the works, a detailed remediation scheme

must be prepared and submitted for the approval of the relevant planning

authority.

(4) The approved remediation scheme must be carried out in accordance with its

terms

It is noted that, as set out in line 1 above, this requirement only applies to
unknown contamination found during works. It is also noted that this does not
provide for a verification report to be submitted and the Applicant has
accordingly already gone further in agreeing to submit one than was required in
SLP.
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13. As in the EA’s Deadline 4 response [REP4-279], the EA’s position remains that the Applicant should
submit a verification report to demonstrate remedial works have been successful.

The Applicant has already agreed that a verification report will be submitted and
that is provided for in its Requirement 9 of the draft DCO submitted with Change
Request 3 [CR3-008] on 4 July 2023 (Deadline 5) and all subsequent versions
of the dDCO submitted at Deadlines 7 [REP7-013] and 8 [REP8-005]. The EA
appears to be somewhat out of date on this point.

14. The EA advise the Examining Authority that we are unable to agree that the risks to ‘controlled waters’
from the development will be appropriately managed without an appropriately worded DCO
Requirement. The EA’s position remains that additional site investigation and assessment is required to
ensure the area within the Order Limits is conceptualised appropriately and, where necessary, remedial
works are undertaken to ensure the protection of ‘controlled waters’. We advise that the EA recognise
that this can be undertaken in stages and recommend that any additional site investigation and
assessment work informs the stages of the work intended to be submitted under DCO Requirement 3
to ensure contamination, where identified, is managed effectively [REP7-013] [REP7-014]. Therefore,
we request consideration is given to the following DCO Requirement to ensure such works are
undertaken and sufficient remediation / pollution control measures are established for submission and
approval to the relevant authority, in consultation with the Environment Agency:

9 (1) – No stage of the authorised development is to commence until for that stage a remediation

strategy or, if remediation is not required, a design statement to deal with the risks associated with

contamination of the site has been submitted to and approved by the relevant authority, in consultation

with the Environment Agency.

(2) No authorised development for each stage may commence until additional site investigation and

risk assessment is undertaken of the risk to all receptors that may be affected, including those off-site,

has been submitted and approved in writing by the relevant authority, in consultation with the

Environment Agency.

(3) Where remediation is found to be necessary based on (2), no authorised development may

commence for that stage, until an options appraisal and remediation strategy is submitted to and

approved in writing by the relevant authority, in consultation with the Environment Agency, giving full

details of:

a) remediation measures required to render the land fit for its intended purpose and how they are

to be undertaken; and

b) a verification plan providing details of the data that will be collected in order to demonstrate that

the works set out in the remediation strategy under subparagraph (a) are complete and

identifying any requirements for longerterm monitoring of pollutant linkages, maintenance and

arrangements for contingency action.

c) construction measures to control or prevent the release or potential release of contamination as

a result of the works.

The scheme shall be implemented as approved. Any changes to these components require the written

consent of the relevant authority, in consultation with the Environment Agency.

The Applicant submits that its drafting of the requirement is appropriately worded
and in fact goes considerably further than that in precedent DCOs. The EA has
provided no precedent to support the wording sought by them. It cannot be the
case that wording sought here does not control the risk when less detailed
versions have been found to be acceptable in other cases involving similar linear
works.

The Applicant submits that the drafting proposed by the EA demonstrates that
they continue to fail to have regard to the nature and scale of the authorised
development, the assessed variations in level of risk across the long linear
scheme and that this is cross border. They continue to seek wording which
would be more appropriate to a small scale development in a single location and
which simply does not reflect the application currently in Examination.

The Applicant also notes that the Welsh authorities are not seeking any
amendment of Requirement 9 and have not done so in the Examination from its
first iteration dealing only with unknown contamination.

The wording of sub-paragraph (1) of the EA drafting does not work. It provides
that ‘no stage’ may be commenced until “a design statement to deal with the
risks associated with contamination of the site” is approved. This has several
issues. This assumes that there is contamination in every stage – there is no
evidence base for that assumption. It is accordingly disproportionate in requiring
a design statement where no risk of contamination has been identified instead of
addressing the assessed risk proportionally as is required by the guidance.

Further, it states that no stage may be commenced until the design statement for
the risks associated with ‘the site’ - ‘site’ is not a defined term in the DCO but
would normally be read in a planning permission as the whole red line area. It
has been repeatedly pointed out to the EA that this project is linear and therefore
treating it as a single site in this manner is unrealistic and not justified.

The drafting seeks a ‘design statement’ but this is not defined or scoped. There
is nothing in the application which would provide any person with any indication
what this should contain, and the EA drafting provides absolutely no guidance on
what this unnecessary document should include.

The EA has failed to acknowledge the cross border nature of the project and that
not all of the land falls within their jurisdiction. The wording proposed would also
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(4) If, during development, contamination not previously identified is found to be present at the site then

no further development (unless otherwise agreed in writing with the relevant authority), for that stage,

shall be carried out until an updated remediation strategy detailing how this contamination will be dealt

with has been submitted to, and approved in writing by the relevant authority, in consultation with the

Environment Agency. [or similar wording to Part C of DCO Requirement 9 including recognition of the

EA’s comments provided above]

We advise the Examining Authority that this matter has been highlighted as ‘Not Agreed’ under our

Statement of Common Ground with the Applicant.

apply in Wales and would require FCC to consult the EA regarding stages wholly
in Wales.

The drafting of paragraph (2) does not make sense. Having prevented
commencement under (1) until the undefined ‘design statement’ is submitted,
paragraph (2) then also prevents commencement until "additional site

investigation and risk assessment is undertaken”. There is nothing in that
drafting requiring proportionality in the requirement for further investigation, it is
not limited by reference to the identified areas where there is reason to believe
contamination may be present as set out in the guidance.

The drafting of paragraph (2) of the EA version essentially renders paragraph (1)
entirely superfluous as there is no utility in submitting a design statement under
(1) when site investigation and risk assessment is required under (2) regardless
of what that statement may say. Paragraph (2) does not, for example, limit its
application to just areas of risk identified elsewhere or in the ‘design statement’
under paragraph (1). The requirement for investigation for all stages is objected
to as being disproportionate and failing to have regard to the risk-based
approach set out under the guidance the EA cited earlier in their submission.

Again, paragraphs (2), (3) and (4) fail to recognise that the project is located
partly in Wales and require EA consultation on every section.

The Applicant submits that its wording on remediation and verification is clearer
and more precise. The EA drafting in paragraph (3) is objected to as being
unclear and no appropriate precedent for its inclusion in a DCO has been given.

The Applicant objects to the wording set out in the EA’s sub-paragraph (4) for
the reasons given at line 12 above.

The Applicant has made a considerable effort to address the EA’s concerns
during Examination. This includes materially expanding the drafting of
requirement 9 during Examination even though the Applicant continues to
consider that the original approach of dealing with identified risk of contamination
through the CEMP (as was done in the Southampton to London Pipeline DCO)
is reasonable and robust. The Applicant submits that where the ExA and SoS
consider that a requirement addressing areas of identified risk is necessary, the
Applicant’s drafting should be preferred. That drafting takes a proportionate risk-
based approach as required by the guidance. The EA’s drafting does not, and is
not accepted as forming a valid requirement. That EA drafting demonstrates a
complete lack of proportionality and is not necessary or justified having regard to
the assessed risks of contamination across the route.
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Water Framework Directive (WFD)

15. The EA has undertaken a review of the revised Water Framework Directive Assessment [REP7-174] to
supersede the EA’s Deadline 7 submission [REP7-309]

16. We welcome Table 5.15 which reviews HMWB mitigation measures assigned to the Gowy (Milton
Brook to Mersey) water body and an associated assessment to demonstrate that the scheme will not
prevent the delivery of these measures. Note the proposal to maintain the pipeline 1.2m below the bed
level beneath the Gowy for up to 100m of the left bank floodplain, which should be considered a
minimum depth subject to further information at the detailed design stage. The extent to which the
pipeline is maintained at this depth as a minimum should be evidence based, taking into account
ground conditions of the area, and reviewed at detailed design in consultation with the EA. We
welcome the additional assessment to inform an appropriate pipeline crossing depth to ensure the
delivery of mitigation measure ‘MMA We1075: remove obsolete structure’ is not precluded. This
assessment should be revisited at the detailed design to ensure conclusions are accurate, with the
acknowledgement that topographic data may be required to support conclusions as it is noted that the
assessment is currently based on LiDAR data.

The Applicant has confirmed a minimum pipeline depth of 1.2m below the bed
level of the River Gowy in the final Statement of Common Ground with the EA
(document reference: D.7.2.5) submitted at Deadline 9, and responded to the
points raised by the Environment Agency against Q3.10.1 in the Applicant’s
Comments on responses to the Examining Authority’s Third Written Questions
(EXQ3) [REP8-036]. The Applicant has a commitment for further engagement
with the EA at detailed design stage to agree the appropriate pipeline burial
depth across the floodplain of the River Gowy, see D-WR-055 of the REAC
[REP7-236].

The Applicant considers the LiDAR data used to inform the appropriate depth of
pipeline burial beneath existing bed level is of sufficient quality to determine bed
levels given the wide, open and flat floodplain landscape in this area and
therefore additional topographic survey is not required. The Applicant holds
detailed topographical data of the River Gowy floodplain on the south side of the
M56, which may be used to validate the LiDAR data at detailed design.

17. We welcome the Applicant’s intention, under Deadline 8, to submit a revised Outline Surface Water
Management and Monitoring Plan and WFD Assessment where the Applicant intends to undertake a
confirmatory review of the WFD Assessment to ensure the proposed development does not undermine
WFD objectives; compromise delivery of HMWB WFD mitigation measures and a reassessment of the
cumulative impacts.

The Applicant confirms the submission of a revised Outline Surface Water
Management and Monitoring Plan at Deadline 8, which includes reference to
undertaking a confirmatory review of the WFD assessment at detailed design
[REP8-029].

18. Whilst the EA welcome this confirmatory review, the EA note this does not specifically address the
concern raised with regards to channel and banks of open-cut crossings which ‘will be reinstated to
mimic baseline conditions as far as practicable’ within the REAC [REP7-237] (Es ref. D-BD-048). Given
the scale of the proposals and numerous watercourse crossings, it is the EA’s position that without
further detail to clarify what the reinstatement works would entail, which will be established at the
detailed design stage, and without a REAC measure to ensure mitigation / compensation is further
considered at the detailed design stage in the event reinstatement is not feasible, that the EA has no
assurance there will be no potential impact on the WFD status of water bodies achieving ‘good status’,
particularly where cumulative impacts may occur. It is recognised that the Landscape and Ecological
Management Plan is intended to encompass measures for the reinstatement and creation of habitats
along riparian corridors. The EA have advised the Applicant that the preferred approach to address this
matter is for the confirmatory review of the WFD Assessment should be used to inform the Landscape
and Ecological Management Plan (as intended to be secured under a DCO Requirement).

The Applicant has provided a response to these points raised against Q3.10.1 in
the Applicant’s Comments on responses to the Examining Authority’s Third
Written Questions (EXQ3) [REP8-036] and within the final Statement of
Common Ground with the EA (document reference: D.7.2.5) submitted at
Deadline 9.

19. We further note in the revision of the WFD Assessment intended to be submitted to the Examining
Authority under Deadline 8 that there is a commitment to ensure Work Plan 57F (River Gowy) in the

The Applicant has provided a response to these points raised against Q3.10.1 in
the Applicant’s Comments on responses to the Examining Authority’s Third



HyNet Carbon Dioxide Pipeline DCO Page 15 of 17

D.7.67 Applicant’s Response to the Rule 17 request for further information – Appendix 6 Response to Q11, Applicant’s Response to the Environment Agency [REP8-043]

S. No. Environment Agency Closing Statement Applicant’s Response

Outline Landscape and Ecological Management Plan [REP7- 251], would not affect the achievement of
WFD mitigation measures for the River Gowy. We advise that this will need to be reassessed at the
detailed design stage. Engagement with the EA will be necessary with regards to proposals for Work
Plan 57F.

Written Questions (EXQ3) [REP8-036] and within the final Statement of
Common Ground with the EA (document reference: D.7.2.5) to be submitted at
Deadline 9.

20. Given the above, we advise the Examining Authority that this matter has been highlighted as ‘Not
Agreed’ under our Statement of Common Ground with the Applicant.

The Applicant acknowledges the EA’s position but asserts that a robust and
appropriate level of assessment for Water Framework Directive compliance has
been presented in updated Water Framework Directive Assessment [REP8-013]
of the 2022 ES submitted at Deadline 8.

21. In addition to the above, we recommend that all actions undertaken on a watercourse should be
seeking to achieve alignment to the Water Environment (Water Framework Directive) (England and
Wales) Regulations 2017 by both avoiding deterioration of status but also demonstrating how scheme
proposals contribute to the delivery of WFD objectives. In line with this it is strongly recommended that
opportunities to address the measures in place for physical modification (detailed in Table 5.12 of the
WFD Assessment [REP7-174]) are sought as part of any habitat reinstatement, which would contribute
to achieving the objectives of the RBMP.

The Applicant has presented evidence at Deadline 8 against this closing
statement from the EA in Water Framework Directive Assessment [REP8-013]
of the 2022 ES, against Q3.10.1 in the Applicant’s Comments on responses to
the Examining Authority’s Third Written Questions (EXQ3) [REP8-036] and in
the final Statement of Common Ground with the EA (document reference:
D.7.2.5) to be submitted at Deadline 9.

Additional Matters

Outline Materials Management Plan [REP7-276]

22. We note that the document aligns with the high level requirements of the CL:aire Code of Practice
Definition of Waste procedure and that many, if not all of the requirements will fall to the construction
contractor for the project. We affirm that in order for the DoWCoP procedure to be acceptable then
much greater information will be needed to fulfil the requirements associated with certainty of use,
suitability for use and the fit-for purpose standards. In reference to ES ref. D-LS-022 of the REAC
[REP7-237], we acknowledge that where testing has been undertaken the concentrations have been
compared to relevant Generic Assessment Criteria (GAC) (GAC for Public Open Space (Park) / GAC
for ‘controlled waters’ but highlight that these are only generic values. There is no recognition of the
need to undertake additional ground investigation with additional testing to inform materials
management and re-use under the REAC. We note paragraph 2.1.5 recognises that a Construction
Contractor(s) will undertake additional ground investigation works in relation to re-use of material at the
detailed design stage.

The Applicant has provided a response to these points within Table 2-5 of the
Applicant’s Response to Submissions Received at Deadline 7 [REP8-035] and
in the final Statement of Common Ground with the EA (document reference:
D.7.2.5) submitted at Deadline 9.

Outline Waste Management Plan [REP5-018]

23. We acknowledge and agree that sustainability goals need to be paramount in all future developments
to ensure that as much material is diverted away from landfill as possible and that excessive and
unnecessary road movements (and through that carbon expenditure) are eliminated. In order to
achieve these goals, it is important to identify, where possible, those materials which can be safely
retained, where treatment or transformation is required to allow for retention or where material will need
to be discarded and removed from site.

The Applicant has provided a response to these points within Table 2-5 of the
Applicant’s Response to Submissions Received at Deadline 7 [REP8-035] and
in the final Statement of Common Ground with the EA (document reference:
D.7.2.5) submitted at Deadline 9.
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24. In order to achieve this position, we believe it is important for sufficient sampling to be enacted and
necessary information gathered to support this assessment process and that where materials are
retained a suitable assessment is made as to their suitability and low risk status. We would encourage
early and thorough engagement with the relevant authority before the commencement of the
development and throughout the development to ensure that necessary decisions are made, and the
correct solutions implemented to safeguard public and environmental protection measures. We believe
this is intrinsically linked to the Materials Management Plan, Soils Management Plan and Construction
Environmental Management Plan as and when they are agreed and implemented.

The Applicant has provided a response to these points within Table 2-5 of the
Applicant’s Response to Submissions Received at Deadline 7 [REP8-035] and
in the final Statement of Common Ground with the EA (document reference:
D.7.2.5) submitted at Deadline 9.

Outline Dewatering Management Plan [REP7-287]

25. We welcome the revised Outline Dewatering Management Plan [REP7-287] submitted under Deadline
7. We advise that the Dewatering Management Plan at the detailed design stage should include a
Water Features Survey over an area based on the hydrogeological conceptual understanding of the
site and the anticipated dewatering rates. This may encompass an area greater than 500m radius as
included in the report. It is important a Water Features Survey is carried out correctly to support any
dewatering proposals; Ground Investigation Consent or abstraction licence applications. We would
encourage early engagement with the EA to ensure that all features of interest are identified and
investigated.

The Applicant has provided a response to these points within Table 2-5 of the
Applicant’s Response to Submissions Received at Deadline 7 [REP8-035] and
in the final Statement of Common Ground with the EA (document reference:
D.7.2.5) submitted at Deadline 9.

26. The Dewatering Management should also include an assessment of groundwater / surface water
connectivity and the contribution the groundwater may be making to baseflow in the surface water
(paragraph 3.4).

The Applicant has provided a response to these points within Table 2-5 of the
Applicant’s Response to Submissions Received at Deadline 7 [REP8-035] and
in the final Statement of Common Ground with the EA (document reference:
D.7.2.5) submitted at Deadline 9.

27. The principal mitigation measure for all groundwater dependant water features should be to design the
dewatering system in such a manner as to minimise the impact on groundwater levels outside the site
and to limit the radius of influence such that any receptors are not adversely impacted by the
abstraction of groundwater. With specific regard to the proposals to provide discharges to groundwater
dependent terrestrial ecosystems (GWDTEs) to increase groundwater levels, we advise the applicant
that any proposals for such an activity will need to be accompanied by an appropriate risk assessment
relative to the individual site and any designated features within that site.

The Applicant has provided a response to these points within Table 2-5 of the
Applicant’s Response to Submissions Received at Deadline 7 [REP8-035] and
in the final Statement of Common Ground with the EA (document reference:
D.7.2.5) submitted at Deadline 9.

28. For example, GWDTE's can often be dependent upon a specific water quality / water type that supports
certain designated features or habitats. The discharge of water differing quality or quantity may have
negative impacts on the ecology of the site of interest. The same water quality considerations are
relevant for the prosed discharges to surface water to augment flows and to groundwater to support
abstraction. These types of discharge may also require an Environmental Permit.

The Applicant has provided a response to these points within Table 2-5 of the
Applicant’s Response to Submissions Received at Deadline 7 [REP8-035] and
in the final Statement of Common Ground with the EA (document reference:
D.7.2.5) submitted at Deadline 9.

Outline Groundwater Management and Monitoring Plan [REP7-283]

29. We welcome the revised Groundwater Management and Monitoring Plan [REP7-283] submitted under
Deadline 7.

The Applicant has no further comments on this matter.
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1. APPLICANT’S RESPONSE TO THE CHESHIRE WEST AND
CHESTER COUNCIL (CWCC) SUBMISSION AT DEADLINE
8 - COVER LETTER [REP8-041A]

1.1.1. The Applicant notes in Cheshire West and Chester Council’s (CWCC) Deadline 8
Submission [REP8-041a] that the Interested Party (IP) has repeatedly asked the
Applicant for a list of affected highways. The Applicant has no record of any such
requests before the comments on the draft protective provisions were received in
late August. The Applicant notes that the affected highways are listed in the
application, which list was developed in partnership with CWCC, with that work
starting in May 2021.

1.1.2. The Applicant has established the scope of the assessment and the roads that have
the potential to be impacted by the DCO Proposed Development in the following
documents:

 Paragraph 15.2.1 of the Environmental Statement (ES) Scoping Report [REP7-
069] established the scope of traffic and transport effects and referenced direct
impacts (i.e. where the pipeline intersects with a road or rail line) and indirect
impacts (i.e. where construction traffic, and, in particular HGVs are likely to use
the local road network to access working areas.

 At the scoping stage a Zone of Influence for where we considered likely traffic
and transport effects to be realised was presented in Figure 15-1 of the ES
Scoping Report [REP7-070].

1.1.3. Following that scoping, the following ES documents made reference to roads
potentially affected by the construction of the DCO Proposed Development:

 ES Appendix 17.1 Surveyed traffic data [REP7-141] sets out a schedule of
roads that were considered to be potentially subject to traffic and transport
effects through increased traffic volumes associated with the construction of the
DCO proposed development.

 ES Appendix 17.2 [REP7-143] Methodology presents reference to the IEMA
guidance and sets out the justification for the roads assessed.

 ES Appendix 17.7 [REP7-153] reports the forecast construction traffic flows
(including HGV numbers) for the identified construction traffic routes include in
the assessment.

 ES Appendix 17.12 [REP7-163] shows the Transport Assessment scope that
was shared with CWCC and FCC in June 2022.

 ES Appendix 17.13 [REP7-164] is the Transport Assessment report which
provides detail on forecast link and junction traffic volumes as a result of DCO
Proposed Development construction traffic on the road network.
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 ES Figure 17.1 [REP7-226] shows the Traffic and Transport Zone of Influence,
the area within which traffic and transport effects arising from the DCO
Proposed Development could potentially be realised.

 Figure 17.2 [REP7-227] shows the location of roads on which ATC surveys
were undertaken, this is considered to be a comprehensive schedule of roads
on which traffic and transport effects arising from the DCO Proposed
Development could potentially be realised.

 Figure 17.4 [REP7-229] shows the Construction Traffic Routes identified for the
routing of construction traffic vehicles required to serve the DCO Proposed
development.

 Figure 17.7 [REP7-232] show proposed diversion routes linked to potential
temporary road closures as a result of the DCO Proposed Development.

1.1.4. In the Statement of Common Ground between the Applicant and CWCC [REP8-
021], the following matters are agreed:

 3.10.4 Principles of construction traffic routing
 3.10.6 Construction techniques (making use of trenchless crossings where

possible to limit the need for road closures
 3.10.7 Scope of assessment
 3.10.8 EIA conclusion (concluding that the residual traffic and transport effects

of the DCO Proposed Development are not significant

1.1.5. Table 4 of the Outline Construction Traffic Management Plan (OCEMP) [REP7-240]
lists the Construction Traffic Routes to be used by the DCO Proposed
Development.

1.1.6. The CWCC submission that it has not been provided with the information required
to establish which highways need to be subject to monitoring is not only
demonstrably incorrect as set out above, but also fails to acknowledge that CWCC
has agreed that traffic and transport assessment which considers those links is
appropriate and it therefore must have considered that information in reaching that
view. Despite the information having been available to CWCC since application,
they have consistently failed to advise the Applicant of the highways of concern. In
fact, CWCC provided no comments on the relevant draft protective provisions on
any point until late August 2023. It is accordingly unreasonable for them to attempt
to cast the outstanding points of disagreement as a repeated failure by the
Applicant when the information sought by them (at a very late stage) has been
available since the DCO application was accepted in October 2022.

1.1.7. CWCC has submitted that the New Roads and Street Works Act 1991 (NRSWA)
applies to all works within its highways. This is CWCC’s basis for rejecting the
defects position put forward by the Applicant. However, it is also fundamentally
inconsistent on this point by arguing both that NRSWA applies so the defects
position should follow that statute and that it needs protection on highway condition
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surveys – which is not in line with the statutory position. Nothing in statute requires
video surveys of highway condition to be produced by those carrying out street
works or using public highways.

1.1.8. The highway authority has a power under the Highway Act 1980 section 59 to
recover the costs of repairing extraordinary damage to highways. In order to seek
such costs, the highway authority must be able to demonstrate the damage caused
and that it was caused by the person from whom the costs are claimed e.g. the
authority has to monitor its highways, demonstrate the damage caused and the
attribution of that damage, not users.  The protective provisions were proposed in
part to prevent the need to rely on that power by defining sensitive streets with a
risk of such damage occurring for monitoring during use by construction traffic. This
was intended to minimise the risk of disputes later. However, given that CWCC
have not provided a list of such streets and the Applicant will not agree to undertake
voluntary monitoring on the entirely unreasonable number of streets proposed by
CWCC, the Applicant instead submits that as with the NRSWA position, the
statutory position should be relied upon by CWCC, and no protective provision
imposed.

1.1.9. There is no justification for imposing the protective provisions in favour of the
highway authority in the form sought by CWCC as their own submission states that
statutory position should be relied upon. That principle should apply for all points,
not just where CWCC consider it to be to their advantage to take a different view.
Given CWCC’s submissions the Applicant objects to any protective provisions in
their favour being imposed for local highways.

1.1.10. Where the ExA does determine that protective provisions are necessary, the
Applicant continues to submit that its draft protective provisions should be preferred
for the reasons set out in its Deadline 8 submission [REP8-037] at Section 8.
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Cc: Tom Gray; Craven, Jessica; Nigel Downes; Wetherill, Lauren; Roger Brighouse;

Corless, Natalie
Subject: Hynet North-West Carbon Dioxide Pipeline - Network Rail Protective Provisions

and Framework Agreement [ES-CLOUD_UK.FID9865497]

Dear Paula

Following our telephone call this afternoon, I confirm that the terms of the Framework
Agreement in respect of the land subject to the proposed HyNet Carbon Dioxide Pipeline
Order are agreed, subject to the signing formalities.

Kind regards
Hannah

Hannah Abu-Harb | Associate | Planning and Infrastructure Consenting | Eversheds Sutherland
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their professional qualifications is available for inspection at the above office. Eversheds Sutherland (International) LLP is
authorised and regulated by the Solicitors Regulation Authority (SRA number 383181) and governed by the SRA Standards and
Regulations (see https://www.sra.org.uk/solicitors/standards-regulations). Eversheds Sutherland (International) LLP is part of a
global legal practice, operating through various separate and distinct legal entities, under Eversheds Sutherland. Each Eversheds
Sutherland entity is a separate legal entity and is not responsible for the acts or omissions of, nor can bind or obligate, another
Eversheds Sutherland entity. For a full description of the structure and a list of offices, please visit www.eversheds-
sutherland.com.
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We process your personal data in accordance with our Privacy Notice, www.eversheds-sutherland.com/privacy. If you have any
queries or would like to exercise any of your rights in relation to your personal data, please contact
dataprotectionoffice@eversheds-sutherland.com.

Cybercrime notification: Our bank account details will NOT change during the course of a transaction. Please speak to us before
transferring any money. We will not take responsibility if you transfer money to an incorrect bank account. If you receive an
email from Eversheds Sutherland (International) LLP requesting your bank details or purporting to amend our bank details,
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Subject: Hynet North-West Carbon Dioxide Pipeline - Network Rail Protective Provisions 
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Dear Paula 

  

Following our telephone call this afternoon, I confirm that the terms of the Framework 
Agreement in respect of the land subject to the proposed HyNet Carbon Dioxide Pipeline 

Order are agreed, subject to the signing formalities.  

  
Kind regards 

Hannah  
  
Hannah Abu-Harb | Associate | Planning and Infrastructure Consenting | Eversheds Sutherland 

  
T: +  

M: +  
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Eversheds Sutherland 

Client Commitment. Innovative Solutions. Global Service. 
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Eversheds Sutherland (International) LLP is a limited liability partnership, registered in England and Wales, (number 
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the members (who are referred to as "partners") together with a list of those non-members who are designated as partners and 
their professional qualifications is available for inspection at the above office. Eversheds Sutherland (International) LLP is 

authorised and regulated by the Solicitors Regulation Authority (SRA number 383181) and governed by the SRA Standards and 
Regulations (see https://www.sra.org.uk/solicitors/standards-regulations). Eversheds Sutherland (International) LLP is part of a 
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expressly agreed in writing, Eversheds Sutherland (International) LLP accepts no liability to persons other than clients of the 

firm in respect of the contents of emails or attachments.  
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Dear Tom 
 
Please find attached above the agreed protective provision for Wales and West Utilities Limited.  
 
Kind regards 
Kee 
 
 

Kee Evans 

Legal Director 

 

Foot Anstey LLP, 2 Glass Wharf, Bristol, BS2 0EL 
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https://twitter.com/FootAnstey
Switchboard:          Email: @footanstey.com 
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PART 1 

For the protection of Wales and West Utilities  

118. For the protection of Wales and West Utilities as referred to in this part of this Schedule the provisions 

of this Part have effect unless otherwise agreed in writing between the undertaker and Wales and West 

Utilities. 

119. In this Part— 

“alternative apparatus” means alternative apparatus adequate to enable Wales and West Utilities to fulfil 

its statutory functions in a manner no less efficient than previously; 

“apparatus” means all mains, pipes or other apparatus belonging to or maintained by Wales and West 

Utilities for the purposes of carrying out its statutory undertaking and includes any structure in which 

apparatus is or is to be lodged or which gives or will give access to apparatus; 

"authorised development" has the same meaning as in article 2 (interpretation) of this Order and (unless 

otherwise specified) for the purposes of this Schedule shall include associated development and the 

construction, use, maintenance and decommissioning of the authorised development and the 

construction of any authorised development;  

“functions” includes powers and duties; 

“in” in a context referring to apparatus or alternative apparatus in land includes a reference to apparatus 

or alternative apparatus under, over or upon land; 

“plan” includes all designs, drawings, specifications, method statements, soil reports, programmes, 

calculations, risk assessments and other documents that are reasonably necessary properly and 

sufficiently to describe the works to be executed;  

“protective works” means the underpinning, strengthening and any other works the purpose of which is 

to prevent damage that may be caused by the carrying out, maintenance or use of the authorised 

development; 

“security infrastructure” includes cameras, perimeter fencing, fencing and gates and any other security 

measures required in order to ensure an appropriate level of security in respect of the authorised 

development or any apparatus; 

“specified work” means so much of any of the works comprised in the authorised development or 

activities undertaken in association with the authorised development which: 

(a) are in, on or under any land purchased, leased, held, appropriated or used under this Order that 

are within 15 metres of, or will or may in any way affect, any apparatus the removal of which is not 

required under paragraph 123 of this Part of this Schedule; and/or 

(b) will or may be situated within 4 metres measured in any direction of any security infrastructure 

belonging to or maintained by Wales and West Utilities; 

“WWU standards” means Wales and West Utilities Limited specification for safe working in the vicinity 

of pipelines and associated installations operating above 2 barg – requirements for third parties (SSW22) 

and Plant Protection General Conditions; and  

“Wales and West Utilities” means Wales and West Utilities Limited (Company No. 05046791) whose    

registered office is at Wales & West House, Spooner Close Coedkernew, Newport, South Wales, NP10 

8FZ and includes any successor in title or any successor as a gas transporter within the meaning of Part 

1 of the Gas Act 1986. 

Apparatus in streets 

120. This Part of this Schedule does not apply to apparatus in respect of which the relations between the 

undertaker and Wales and West Utilities are regulated by the provisions of Part 3 (street works in England 

and Wales) of the 1991 Act;  
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121. Regardless of the temporary prohibition or restriction of use of public rights of way or streets under 

the powers conferred by article 13 (Temporary restriction of public right of way) and 14 (Temporary 

restriction of use of streets), Wales and West Utilities is at liberty at all times to take all reasonably necessary 

access across any such public right of way or street and to execute and do all such works and things in upon 

or under any such public right of way or street as may be reasonably necessary to enable it to maintain any 

apparatus which at the time of the prohibition or restriction was in that public right of way or street. 

Acquisition of land 

122. Regardless of any provision of this Order or anything shown on the land plans or contained in the 

book of reference to the Order, the undertaker must not (a) appropriate or acquire or take temporary 

possession of apparatus or (b) appropriate, acquire or extinguish interfere with or override any easement, 

other interest or right and/or apparatus any apparatus belonging to or maintained by Wales and West Utilities 

otherwise than by agreement, provided that such agreement is not unreasonably delayed or withheld. 

Removal of apparatus 

123.—(1) If, in the exercise of the powers conferred by this Order, including pursuant to any agreement 

reached in accordance with paragraph 118, the undertaker acquires any interest in, on or under any land in 

which any apparatus is placed or over which access is enjoyed and requires Wales and West Utilities’ 

apparatus is relocated or diverted, that apparatus must not be decommissioned or removed under this Part, 

and any right of Wales and West Utilities to maintain that apparatus in that land and to gain access to it must 

not be extinguished or interfered with until alternative apparatus has been constructed and is in operation 

and the facilities and rights referred to in sub-paragraph (2)  to the reasonable satisfaction of  Wales and 

West Utilities. 

(2) If, for the purpose of executing any works in, on or under any land purchased, leased, held, appropriated 

or used under this Order, the undertaker requires the removal of any apparatus placed in that land, the 

undertaker must give to Wales and West Utilities at least 28 days’ written notice of that requirement, together 

with a plan, description, risk assessment method statement and section drawing of the work proposed which 

complies with WWU standards, and of the proposed position of the alternative apparatus to be provided or 

constructed; and in that case (or if in consequence of the exercise of any of the powers conferred by this 

Order Wales and West Utilities reasonably needs to remove any of its apparatus) the undertaker must, subject 

to sub-paragraph (3), afford to Wales and West Utilities the necessary facilities and rights for the construction 

of alternative apparatus in other land of the undertaker and subsequently for the maintenance of and access 

to that apparatus and any appropriate working areas. 

(3) If alternative apparatus or any part of such apparatus is to be constructed elsewhere than in other land of 

the undertaker, or the undertaker is unable to afford such facilities and rights as are mentioned in sub-paragraph 

(2) in the land in which the alternative apparatus or part of such apparatus is to be constructed, Wales and West 

Utilities must, on receipt of a written notice to that effect from the undertaker, as soon as reasonably possible 

use reasonable endeavours to obtain the necessary facilities and rights in the land in which the alternative 

apparatus is to be constructed. 

(4) Any alternative apparatus to be constructed in land of the undertaker under this Part must be constructed 

in such manner and in such line or situation as may be agreed between Wales and West Utilities and the 

undertaker or in default of agreement settled by arbitration in accordance with article 48 (Arbitration). 

(5) Wales and West Utilities must, after the alternative apparatus to be provided or constructed has been 

agreed or settled by arbitration in accordance with article 48 (Arbitration), and after the grant to Wales and 

West Utilities of any such facilities and rights as are referred to in sub-paragraph (2) or (3), proceed without 

unnecessary delay to construct and bring into operation the alternative apparatus and subsequently to remove 

or decommission any apparatus required by the undertaker to be removed or decommissioned under the 

provisions of this Part. 

Facilities and rights for alternative apparatus 

124.—(1) Where, in accordance with the provisions of this Part, the undertaker affords to Wales and West 

Utilities facilities and rights for the construction and maintenance in land of the undertaker of alternative 

apparatus in substitution for apparatus to be removed or decommissioned, those facilities and rights must be 
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granted upon such terms and conditions as may be agreed between the undertaker and Wales and West 

Utilities or in default of agreement settled by arbitration in accordance with article 48 (Arbitration). 

(2) In settling those terms and conditions in respect of alternative apparatus to be constructed in or along the 

authorised development, the arbitrator must— 

(a) give effect to all reasonable requirements of the undertaker for ensuring the safety and efficient 

operation of the authorised development and for securing any subsequent alterations or adaptations 

of the alternative apparatus that may be required to prevent interference with any proposed works 

of the undertaker;  

(b) so far as it may be reasonable and practicable to do so in the circumstances of the particular case, 

give effect to the terms and conditions, if any, applicable to the apparatus constructed in or along 

the authorised project for which the alternative apparatus is to be substituted; and 

(c) avoid any unreasonable adverse impact on Wales and West Utilities’ operations or apparatus. 

(3) If the facilities and rights to be afforded by the undertaker in respect of any alternative apparatus, and the 

terms and conditions subject to which those facilities and rights are to be granted, are in the opinion of the 

arbitrator less favourable on the whole to Wales and West Utilities than the facilities and rights enjoyed by it 

in respect of the apparatus to be removed and the terms and conditions to which those facilities and rights are 

subject, the arbitrator must make such provision for the payment of compensation by the undertaker to Wales 

and West Utilities as appears to the arbitrator to be reasonable having regard to all the circumstances of the 

particular case. 

Retained apparatus 

125.—(1) Not less than 42 days before starting the execution of any specified works in, on or under any 

land purchased, leased, held, appropriated or used under this Order that are near to, or will or may affect, 

any apparatus the removal of which has not been required by the undertaker under paragraph 123(2), the 

undertaker must submit to Wales and West Utilities a plan, section drawing, description of the works to be 

executed and a risk assessment method statement which comply with WWU standards. 

(2) Those works must be executed only in accordance with the plan, section drawing, description and risk 

assessment method statement submitted under sub-paragraph (1) and in accordance with WWU standards and 

such reasonable requirements as may be made in accordance with sub-paragraph (3) by Wales and West 

Utilities for the alteration or otherwise for the protection of the apparatus, or for securing access to it, and 

Wales and West Utilities is entitled to watch and inspect the execution of those works. 

(3) Any requirements made by Wales and West Utilities under sub-paragraph (2) must be made within a 

period of 42 days beginning with the date on which a plan, section drawing, description, and risk assessment 

method statement under sub-paragraph (1) is submitted to it. 

(4) If Wales and West Utilities, in accordance with sub-paragraph (3) and in consequence of the works 

proposed by the undertaker, reasonably requires the removal or decommissioning of any apparatus or any 

reasonably necessary protective works and gives written notice to the undertaker of that requirement, the 

provisions of this Part apply as if the removal or decommissioning of the apparatus or the protective works 

had been required by the undertaker under paragraph 123(2). 

(5) Nothing in this paragraph precludes the undertaker from submitting at any time or from time to time, but 

in no case less than 42 days before commencing the execution of any works, a new plan instead of the plan, 

section drawing, description and risk assessment method statement previously submitted, and having done so 

the provisions of this paragraph apply to and in respect of the new plan, section drawing, description and risk 

assessment method statement. 

(6) The undertaker is not required to comply with sub-paragraph (1) in a case of emergency but in that case 

it must give to Wales and West Utilities notice as soon as is reasonably practicable and a plan, section drawing, 

description and risk assessment method statement of those works as soon as reasonably practicable 

subsequently and must comply with sub-paragraph (2) in so far as is reasonably practicable in the 

circumstances. 

(7) Where the specified works only include ground investigation or PAS128 Cat A surveys, all timeframes 

in this paragraph shall be reduced to 14 days. 
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Expenses and costs 

126.—(1) Subject to the following provisions of this paragraph, the undertaker must repay to Wales and 

West Utilities within 30 days of a request by Wales and West Utilities the reasonable expenses agreed with 

the undertaker in advance and reasonably incurred by Wales and West Utilities in the inspection, removal, 

relaying or replacing, alteration or protection of any apparatus or security infrastructure of the construction 

of any new apparatus or security infrastructure which may be required in direct consequence of the execution 

of any such works as are referred to in paragraph 123(2) or any specified work, but always provided that the 

undertaker shall not be liable under any circumstances for any consequential loss or indirect loss suffered by 

Wales and West Utilities. 

(2) The value of any apparatus removed under the provisions of this Part must be deducted from any sum 

payable under sub-paragraph (1), that value being calculated after removal. 

(3) If in accordance with the provisions of this Part— 

(a) apparatus of better type, of greater capacity or of greater dimensions is placed in substitution for 

existing apparatus of worse type, of smaller capacity or of smaller dimensions; or 

(b) apparatus (whether existing apparatus or apparatus substituted for existing apparatus) is placed at a 

depth greater than the depth at which the existing apparatus was situated, 

and the placing of apparatus of that type or capacity or of those dimensions or the placing of apparatus at 

that depth, as the case may be, is not agreed by the undertaker or, in default of agreement, is not determined 

by arbitration in accordance with article 48 (arbitration) to be necessary then, if such placing involves cost 

in the construction of works under this Part exceeding that which would have been involved if the apparatus 

placed had been of the existing type, capacity or dimensions, or at the existing depth, as the case may be, the 

amount which apart from this sub-paragraph would be payable to the utility undertaker in question by virtue 

of sub-paragraph (1) must be reduced by the amount of that excess. 

(4) For the purposes of sub-paragraph (3)— 

(a) an extension of apparatus to a length greater than the length of existing apparatus must not be treated 

as a placing of apparatus of greater dimensions than those of the existing apparatus; and 

(b) where the provision of a joint in a pipe or cable is agreed, or is determined to be necessary, the 

consequential provision of a jointing chamber or of a manhole must be treated as if it also had been 

agreed or had been so determined. 

(5) An amount which apart from this sub-paragraph would be payable to Wales and West Utilities in respect 

of works by virtue of sub-paragraph (1) must, if the works include the placing of apparatus provided in 

substitution for apparatus placed more than 7 years and 6 months earlier so as to confer on Wales and West 

Utilities any financial benefit by deferment of the time for renewal of the apparatus in the ordinary course, is 

to be reduced by the amount which represents that benefit. 

127.—(1) Subject to sub-paragraph (2), if by reason or in consequence of the construction of any such 

works referred to in paragraph 6(2) or any specified work any damage is caused to any apparatus (other than 

apparatus the repair of which is not reasonably necessary in view of its intended removal for the purposes of 

those works) or property of Wales and West Utilities, or there is any interruption in any service provided, or 

in the supply of any goods, by Wales and West Utilities, the undertaker must— 

(a) bear and pay the cost reasonably incurred by Wales and West Utilities in making good such damage 

or restoring the supply; and 

(b) make reasonable compensation to Wales and West Utilities for any other expenses, loss, damages, 

penalty or costs incurred by Wales and West Utilities, 

as a direct result of any such damage or interruption and always provided that the undertaker shall 

not be liable under any circumstances for any consequential loss or indirect loss suffered by Wales 

and West Utilities. 

(2) Nothing in sub-paragraph (1) imposes any liability on the undertaker with respect to any damage or 

interruption to the extent that it is attributable to the act, neglect or default of Wales and West Utilities, its 

officers, servants, contractors or agents. 

(3) Wales and West Utilities must give the undertaker reasonable notice of any such claim or demand and 

no settlement or compromise is to be made without the consent of the undertaker  unless payment is required 
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and the level specified in accordance with a statutory compensation scheme and, if such consent is withheld, 

the undertaker has the sole conduct of any settlement or compromise or of any proceedings necessary to resist 

the claim or demand provided that the undertaker consults Wales and West Utilities and takes any 

representations it makes into account. 

Enactments and agreements 

128. Nothing in this Part affects the provisions of any enactment or agreement regulating the relations 

between the undertaker and Wales and West Utilities in respect of any apparatus in land belonging to the 

undertaker on the date on which this Order is made. 
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PART 1 

For the protection of Exolum Pipeline System Ltd 

Application 

251. For the protection of Exolum the following provisions, unless otherwise agreed in writing at any time 

between the undertaker and Exolum, have effect. 

Interpretation 

252. In this Part of this Schedule, the following terms have the following meanings— 

“Additional Rights” means rights for the construction and for access to and for the use, protection, 

inspection, maintenance, repair and renewal of retained Apparatus including any restrictions on the 

landowner and occupiers for the protection of the retained Apparatus and to allow Exolum to perform 

its functions. 

“Alternative Apparatus” means alternative apparatus adequate to enable Exolum to fulfil its functions as 

a pipeline operator in a manner not less efficient than previously. 

“Alternative Rights” means rights for the construction and for access to and for the use, protection, 

inspection, maintenance, repair and renewal of Alternative Apparatus including any restrictions on the 

landowner and occupiers for the protection of the Alternative Apparatus and to allow Exolum to perform 

its functions. 

“Apparatus” means the pipeline and storage system and any ancillary apparatus owned and/or operated 

by Exolum and includes: 

(a) any structure in which apparatus is or is to be lodged or which gives or will give access to apparatus; 

(b) any ancillary works, all protective wrappings, valves, sleeves and slabs, cathodic protection units, 

together with ancillary cables and markers; 

(c) such legal interest, and benefit of property rights and covenants as are vested in in respect of these 

items; 

and, where the context allows, includes Alternative Apparatus. 

“Application” means the application to the Secretary of State for the Order made by the undertaker under 

the Planning Act 2008 on 3 October 2022. 

“Authorised Development” has the same meaning as that given in article 2(1) (interpretation) of the 

Order and for the purposes of this Part of this Schedule includes the use and maintenance of the 

authorised development and construction of any works authorised by this Schedule. 

“Commence” has the same meaning as that given in article 2(1) of the Order (and commencing must be 

construed accordingly). 

“Deed of Consent” means a deed of consent, crossing agreement, deed of variation or new deed of grant 

agreed between the parties acting reasonably in order to vary or replace existing easements, agreements, 

enactments and other such interests so as to secure land rights and interests as are necessary to carry out, 

maintain, operate and use the apparatus or to provide for access to Apparatus in a manner consistent with 

the terms of this Part of this Schedule. 

“Exolum” means Exolum Pipeline System Ltd (company number 09497223) and for the purpose of 

enforcing the benefit of any provisions in this Schedule, any group company of Exolum Pipeline System 

Ltd and in all cases any successor in title. 

“Expert” is a person appointed in accordance with paragraphs 307 to 315 to resolve a dispute under this 

Schedule.   

“Functions” includes powers, duties and commercial undertaking. 

“in” in a context referring to Apparatus in land includes a reference to Apparatus under, over or upon 

land. 
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“Order” means the order granting development consent, made by the Secretary of State and brought into 

force following the Application under the Planning Act 2008. 

“parties” means the undertaker and Exolum and "party" is to be construed accordingly. 

“Plan” includes all designs, drawings, sections, specifications, method statements, soil reports, 

programmes, calculations, risk assessments and other documents that are reasonably necessary to allow 

Exolum to assess the relevant works to be executed properly and sufficiently and in particular must 

describe: 

(d) the exact position of the works; 

(e) the level at which the works are proposed to be constructed or renewed; 

(f) the manner of the works' construction or renewal including details of excavation, positioning of 

plant etc.; 

(g) the position of the affected Apparatus and/or Premises and any other apparatus belonging to another 

undertaker; 

(h) by way of detailed drawings, every alteration proposed to be made to or close to any such apparatus; 

(i) any intended maintenance regime; 

(j) details of the proposed method of working and timing of execution of works; and 

(k) details of vehicle access routes for construction and operational traffic. 

“Premises” means land that Exolum owns, occupies or otherwise has rights to use including but not 

limited to storage facilities, administrative buildings and jetties. 

“Protective Works” means works for the inspection and protection of Apparatus. 

“Restricted Works” means any works that are near to, or will or may affect any Apparatus or Premises 

including: 

(l) all works within 15 metres measured in any direction of any Apparatus including embankment 

works and those that involve a physical connection or attachment to any Apparatus, 

(m) the crossing of Apparatus by other utilities, 

(n) the use of explosives within 400 metres of any Apparatus or Premises, 

(o) piling, undertaking of a 3D seismic survey or the sinking boreholes within 30 metres of any 

Apparatus or Premises, 

(p) all works that impose a load directly upon the Apparatus, wherever situated 

whether carried out by the undertaker or any third party in connection with the Authorised Development.  

“Working Day” means any day other than a Saturday, Sunday or English bank or public holiday. 

Acquisition of Apparatus 

253.—(1) Regardless of any other provision in the Order or anything shown on the land plans or if the 

Order covers any Premises or interest in any land in which any Apparatus is placed or over which access to 

any Apparatus is enjoyed: 

(a) The undertaker must not, otherwise than by agreement with Exolum, acquire any Apparatus or 

Exolum’s rights in respect of Apparatus; 

(b) Where the undertaker acquires the freehold of any land in which Exolum holds an interest, the 

undertaker must afford to or secure for Exolum such rights in land in substitution for any right 

which would be extinguished by that acquisition (the replacement rights). These replacement rights 

must be granted upon substantially the same terms and conditions as the right to be extinguished, 

unless otherwise agreed between the undertaker and Exolum, and must be granted or put in place 

contemporaneously with the extinguishment of the right which they replace; 

(c) the undertaker must not, otherwise than in accordance with this Schedule: 

(i) obstruct or render less convenient the access to any Apparatus or Premises;  

(ii) interfere with or affect Exolum's ability to carry out its functions as an oil pipeline operator;  

(iii) require that Apparatus is relocated or diverted; or 
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(iv) remove or required to be removed any Apparatus; 

(d) any right of Exolum to maintain, repair, renew, adjust, alter or inspect Apparatus may not be 

extinguished until any necessary Alternative Apparatus has been constructed, it is in operation and 

the Alternative Rights have been granted, all to the reasonable satisfaction of Exolum; and 

(e) any right of Exolum to access the Exolum Apparatus and/or Premises must not be extinguished until 

necessary alternative access has been provided to Exolum's reasonable satisfaction. 

254. Prior to the carrying out of any Restricted Works or any works authorised by this Order that  will 

affect the existing rights of Exolum, the parties must use all reasonable endeavours to negotiate and enter 

into such Deeds of Consent (crossing consent) and (if necessary) variations to the existing rights upon such 

terms and conditions as may be agreed between Exolum and the undertaker acting reasonably and which 

must be no less favourable on the whole to Exolum than this Schedule, and it will be the responsibility of 

the undertaker to procure and / or secure the consent and entering into of such deeds and variations by all 

other third parties with an interest in the land at that time who are affected by such works.  

255. Where the undertaker acquires land which is subject to any existing rights held by Exolum and the 

provisions of paragraph 265 do not apply, the undertaker must: 

(a) Retain any notice of the existing rights held by Exolum on the title to the relevant land when 

registering the undertaker's title to such acquired land; and  

(b) provide up to date official entry copies to Exolum within 20 working days of receipt of such up to 

date official entry copies. 

256. Where the undertaker takes temporary possession of any land or carries out survey works on land in 

respect of which Exolum has an easement, right, asset, interest, Apparatus or Premises: 

(a) where reasonably necessary, and provided that all health and safety requirements are complied 

with(including any requirements applicable to the undertaker under the Construction, Design and 

Management Regulations 2015), Exolum may exercise its rights to access such land: 

(i) in an emergency, without notice but in all such instances Exolum will notify the undertaker as 

soon as reasonably practicable and until service of such notice, entry will be at Exolum's own 

risk; and 

(ii) in non-emergency circumstances, having first given prior written notice to the undertaker in 

order to allow the parties to agree the timing of their respective works during the period of 

temporary possession; and 

(b) the undertaker may not remove or in any way alter Exolum's rights in such land, unless in 

accordance with the provisions of this Order. 

Removal of Apparatus and Rights for Alternative Apparatus 

257. If, having used all reasonable endeavours to implement the Authorised Development without the 

removal of any Apparatus: 

(a) the undertaker reasonably requires the removal of any Apparatus; or 

(b) Exolum reasonably requires the removal of any Apparatus;  

then the relevant party must give written notice of that requirement to the other.  

258. The parties must use all reasonable endeavours to produce a plan of the work proposed and a plan of 

the proposed position of the Alternative Apparatus to be provided or constructed. 

259. The undertaker must afford to Exolum the necessary facilities and rights for the construction of 

Alternative Apparatus and subsequently the grant of Alternative Rights in accordance with paragraphs 265 

to 269. 

260. Any Alternative Apparatus is to be constructed in land owned by the undertaker or in land in respect 

of which Alternative Rights have been or are guaranteed to be granted to Exolum. The Alternative Apparatus 

must be constructed in such manner and in such position or situation as may be agreed between Exolum and 
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the undertaker or in default of agreement settled by expert determination in accordance with paragraphs 304 

to 315. 

261. After the details for the works for Alternative Apparatus to be provided or constructed have been 

agreed or settled by expert determination in accordance with paragraphs 304 to 315, and after the grant to 

Exolum of any such facilities and rights as are referred to in paragraph 257, Exolum must proceed as soon 

as reasonably practicable using all reasonable endeavours to construct and bring into operation the 

Alternative Apparatus and subsequently to remove (or if agreed between the parties to allow the undertaker 

to remove) any redundant Apparatus required by the undertaker to be removed under the provisions of this 

Schedule. 

262. The following paragraphs 263 and 264 only apply if: 

(a) Exolum fails to comply with its obligations under paragraph 261 to remove any redundant 

Apparatus; and 

(b) the undertaker has served notice on Exolum specifying the default; and 

(c) Exolum has failed to remedy the default within 28 days. 

263. In the circumstances set out in paragraph 262, if the undertaker then gives notice in writing to Exolum 

that it will remove the redundant Apparatus, that work, instead of being executed by Exolum, must be 

executed by the undertaker without unnecessary delay under the superintendence, if given, and to the 

reasonable satisfaction of Exolum. 

264. Nothing in paragraph 263 authorises the undertaker to execute the placing, installation, bedding, 

packing, removal, connection or disconnection of any Apparatus, or execute any filling around the Apparatus 

(where the Apparatus is laid in a trench) within 3000 millimetres of the Apparatus unless that Apparatus is 

redundant and disconnected from Exolum's remaining system. 

Facilities and Rights for Alternative Apparatus 

265. Where, in accordance with the provisions of this Schedule, the undertaker affords to Exolum facilities 

and rights for the construction of Alternative Apparatus and the grant of Alternative Rights, in substitution 

for Apparatus to be removed, those facilities and rights must be granted upon such terms and conditions as 

may be agreed between the undertaker and Exolum in accordance with this Schedule or in default of 

agreement settled by expert determination in accordance with paragraphs 304 to 315. 

266. Alternative Rights must be granted before any Alternative Apparatus is operating as part of the 

pipeline and storage system which forms the Apparatus. 

267. The parties agree that the Alternative Rights be granted by way of a 999 year lease, substantially in 

the form of Exolum's precedent from time to time as amended by written agreement between the parties 

acting reasonably. 

268. Nothing in this Schedule or contained in the Alternative Rights shall require Exolum to divert or 

remove any Alternative Apparatus. 

269. If the facilities and rights to be afforded by the undertaker in respect of any Alternative Apparatus, 

and the terms and conditions subject to which those facilities and rights are to be granted, are in the opinion 

of the Expert less favourable on the whole to Exolum than the facilities and rights enjoyed by it in respect 

of the Apparatus to be removed and the terms and conditions to which those facilities and rights are subject, 

the Expert will make such provision for the payment of compensation by the undertaker to Exolum as appears 

to the Expert to be reasonable having regard to all the circumstances of the particular case. 

Retained Apparatus and Alternative Apparatus: protection 

270. Before commencing the execution of any Restricted Works, the undertaker must submit to Exolum a 

Plan of the works to be executed and any other information that Exolum may reasonably require to allow 

Exolum to assess the works. 
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271. No Restricted Works are to be commenced until the Plan to be submitted to Exolum under paragraph 

270 has been approved by Exolum in writing and are to be carried out only in accordance with the details 

submitted under paragraph 270 and in accordance with such reasonable requirements as may be notified to 

the undertaker in writing in accordance with paragraph 272 by Exolum. 

272. Any approval by Exolum of the Plan of works submitted under paragraph 270 must not be 

unreasonably withheld or delayed, and Exolum must communicate its approval or refusal of the plans within 

56 days of the date of submission of the plan under paragraph 270 and any approval of the Plan of works 

may be given subject to such reasonable requirements as Exolum may require to be made for: 

(a) the continuing safety and operational viability of any Apparatus and/or Premises; and 

(b) the requirement for Exolum to have reasonable access with or without vehicles to inspect, repair, 

replace, maintain and ensure the continuing safety and operation or viability of any Apparatus 

and/or Premises 

providing such reasonable requirements are notified to the undertaker in writing. 

273. Exolum will be entitled to watch and inspect the execution of Restricted Works at any time. 

274. Where reasonably required by either party, in view of the complexity of any proposed works, 

timescales, phasing or costs, the parties must with due diligence and good faith negotiate a works agreement 

for the carrying out of Protective Works or the installation of Alternative Apparatus. 

275. If in consequence of the works notified to Exolum by the undertaker under paragraph 271, the 

circumstances in paragraph 7 apply, then the parties will follow the procedure in paragraph 257 onwards. 

276. Nothing in paragraphs 270 to 275 precludes the undertaker from submitting prior to the 

commencement of works to protect retained Apparatus or to construct Alternative Apparatus (unless 

otherwise agreed in writing between the undertaker and Exolum) a new Plan, instead of the Plan previously 

submitted, in which case the parties will re-run the procedure from paragraph 275 onwards. 

277. Where Exolum reasonably requires Protective Works, the parties must use all reasonable endeavours 

to produce a plan of the work proposed and a plan of the proposed position of any physical features to be 

provided or constructed. 

278. The undertaker must afford to Exolum the necessary facilities and rights for the construction of 

Protective Works and subsequently the grant of Additional Rights in accordance with paragraphs 265 to 269. 

279. Any Protective Works are to be constructed in land owned by the undertaker or in land in respect of 

which Additional Rights have been or are guaranteed to be granted to Exolum. The Protective Works must 

be constructed in such manner and in such position or situation as may be agreed between Exolum and the 

undertaker or in default of agreement settled by expert determination in accordance with paragraphs 304 to 

315. 

280. After the details for the Protective Works to be provided or constructed have been agreed or settled 

in accordance with paragraphs 305 to 315, and after the grant to Exolum of any such facilities and rights as 

are referred to in paragraph 259, Exolum must proceed as soon as reasonably practicable using reasonable 

endeavours to construct and bring into operation the Protective Works. 

281. Where the undertaker needs to carry out emergency works: 

(a) it must give to Exolum notice before such works commence, or as soon as is reasonably practicable 

after the works have commenced where it is not reasonably practicable to provide notice prior to 

commencement; 

(b) the parties will work together to co-ordinate their respective works and agree a plan of those works 

before such works commence, or as soon as is reasonably practicable after the works have 

commenced where it is not reasonably practicable to provide notice prior to commencement; and  

(c) it must comply with the conditions imposed under paragraph 272 insofar as is reasonably practicable 

in the circumstances.  

282. In this Part of this Schedule, “emergency works” means works whose execution at the time when they 

are executed is required in order to put an end to, or to prevent the occurrence of, circumstances then existing 
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or imminent (or which the person responsible for the works believes on reasonable grounds to be existing or 

imminent) which are likely to cause danger to persons or property. 

Cathodic protection testing 

283. Where in the reasonable opinion of Exolum or the undertaker: 

(a) the Authorised Development might interfere with the cathodic protection forming part of Apparatus; 

or 

(b) any Apparatus might interfere with the proposed or existing cathodic protection forming part of the 

Authorised Development; 

Exolum and the undertaker must co-operate in undertaking the tests which they consider reasonably 

necessary for ascertaining the nature and extent of such interference and measures for providing or 

preserving cathodic protection. 

284. The Parties must carry out the works and enter into such agreements as are reasonably necessary to 

implement the measures for providing or preserving cathodic protection. 

Expenses 

285.—(1) Subject to the following provisions of these paragraphs 285 to 288, the undertaker must pay to 

Exolum the reasonable and properly incurred costs and expenses (including reasonable staffing costs if work 

is carried out in-house) incurred by Exolum in, or in connection with: 

(a) undertaking its obligations under this Schedule including: 

(i) the installation, inspection, removal, alteration, testing or protection of any Apparatus, 

Alternative Apparatus and/or Protective Works;  

(ii) the execution of any other works under this Schedule; and  

(iii) the review and assessment of Plans; 

(b) the watching of and inspecting the execution of the Authorised Development, any Restricted Works 

and any works undertaken by third parties as a result of Authorised Development (including the 

assessment of Plans); and 

(c) imposing reasonable requirements for the protection or alteration of Apparatus affected by the 

Authorised Development or works as a consequence of the Authorised Development in accordance 

with paragraph 272; 

together with any administrative costs properly and reasonably incurred by Exolum. 

286. Provided that Exolum takes all reasonable steps to minimise the costs incurred in the following 

circumstances, there will be no deduction from any sum payable under paragraph 285 as a result of: 

(a) the placing of apparatus of a better type, greater capacity or of greater dimensions, or at a greater 

depth than the existing Apparatus; or 

(b) the placing of apparatus in substitution of the existing Apparatus that may defer the time for renewal 

of the existing Apparatus in the ordinary course; 

287. The scrap value (if any) of any Apparatus removed under the provisions of this Schedule is to be 

deducted from any sum payable under paragraph 285. 

288. Upon the submission of proper and reasonable estimates of costs and expenses to be incurred by 

Exolum, the undertaker must pay Exolum sufficiently in advance but to enable Exolum to undertake its 

obligations under this Schedule provided that in the event that the costs reasonably incurred by Exolum are 

less than the amount paid by the undertaker pursuant to this paragraph 288 then Exolum must promptly repay 

any overpayment to the undertaker within 30 days of the payment of those costs. 

Damage to property and other losses  

289. Subject to paragraphs 290 to 294, the undertaker will: 
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(a) indemnify Exolum for all reasonable loss, damage, liability, costs and expenses reasonably suffered 

or incurred by Exolum directly arising out of: 

(i) the carrying out of works under this Schedule; 

(ii) the carrying out of the Authorised Development; 

(iii) the use or occupation of land over or in the vicinity of any Apparatus or in the vicinity of any 

Premises in connection with the carrying out of the Authorised Development; 

(iv) any injury or damage whatsoever to any property, real or personal, including the property of 

Exolum; and 

(v) any matters arising out of or in connection with this Order; 

(b) indemnify Exolum against any claim made against, or loss suffered by, Exolum as a result of any 

act or omission committed by the undertaker's officers, employees, contractors or agents whilst on 

or in the vicinity of any Apparatus or Premises; 

(c) pay to Exolum on demand the cost reasonably incurred by Exolum in making good any damage to 

the Apparatus (other than Apparatus the repair of which is not reasonably necessary in view of its 

intended removal or abandonment) arising out of the carrying out of works under this Schedule and 

arising out of the carrying out of the Authorised Development; and  

(d) pay to Exolum the cost reasonably incurred by Exolum in stopping, suspending and restoring the 

supply though its Apparatus in consequence of the carrying out of works under this Schedule or the 

carrying out of the Authorised Development;  

and make reasonable compensation to Exolum for any other expenses, losses, damages, penalty or costs 

incurred by Exolum by reason of any such damage or interruption including all claims by third parties. 

290. The fact that any act or thing may have been done by Exolum on behalf of the undertaker or in 

accordance with a Plan approved by Exolum or in accordance with any requirement of Exolum or under its 

supervision will not, subject to paragraph 291, excuse the undertaker from liability under the provisions of 

paragraph 289.  

291. The undertaker and Exolum must at all times take reasonable steps to prevent and mitigate any loss, 

damage, liability, claim, cost or expense (whether indemnified or not) which either suffers in connection 

with this Schedule. 

292. The undertaker warrants that: 

(a) the information it or any of its employees, agents or contractors provide to Exolum about the Plans 

or the Authorised Development and on which Exolum relies in the design of and carrying out of 

any works is accurate; and 

(b) the undertaker or any of its employees, agents or contractors have exercised all the reasonable skill, 

are and diligence to be expected of a qualified and experienced member of their respective 

profession. 

293. Exolum must give to the undertaker reasonable notice of any claim or demand to which paragraph 

289 applies.  

Insurance 

294. The undertaker must not Commence the Authorised Development or any intrusive environmental 

(including archaeological) surveys and investigation or intrusive site or soil surveys on any land in respect 

of which Exolum has an easement, right, operations, assets or other interests or carry out any Restricted 

Works unless and until Exolum has confirmed to the undertaker in writing that it is satisfied acting 

reasonably (but subject to all necessary regulatory constraints) that the undertaker (or its contractor) has 

procured acceptable professional indemnity insurance, where relevant, and public liability insurance with 

minimum cover of £25 million per event, with respect to the carrying out of the works. 

295. The undertaker must maintain such insurance for the construction period of the Restricted Works, 

being from the proposed date of Commencement of the Authorised Development to the completion of any 

Restricted Works or Protective Works. 
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Co-operation and reasonableness 

296. Where Apparatus is required to be protected, altered, diverted or removed under this Schedule, the 

undertaker must use all reasonable endeavours to co-ordinate the execution of any works under this 

Schedule: 

(a) in the interests of safety; 

(b) 47.2 in the interest of the efficient and economic execution of both Exolum's works and the 

Authorised Development; and  

(c) 47.3 taking into account the need to ensure the safe and efficient operation of Apparatus and 

carrying out of Exolum's functions. 

297. Exolum must use all reasonable endeavours to co-operate with the undertaker for the purposes 

outlined in paragraph 297. 

298. The undertaker and Exolum must act reasonably in respect of any given term of this Schedule and, in 

particular, (without prejudice to generality) where any approval, consent or expression of satisfaction is 

required by this Schedule it must not be unreasonably withheld or delayed.  

Emergency circumstances 

299. The undertaker acknowledges that Exolum provides services to His Majesty's Government, using the 

Apparatus, which may affect any works to be carried under this Schedule and the Authorised Development. 

300. In the following circumstances, Exolum may on written notice to the undertaker immediately suspend 

all works that necessitate the stopping or suspending of the supply of product through any Apparatus under 

this Schedule and Exolum will not be in breach of its obligations under this Schedule: 

(a) circumstances in which, in the determination of the Government, there subsists a material threat to 

national security, or a threat or state of hostility or war or other crisis or national emergency 

(whether or not involving hostility or war); or 

(b) circumstances in which a request has been received, and a decision to act upon such request has 

been taken, by the Government for assistance in relation to the occurrence or anticipated occurrence 

of a major accident, crisis or natural disaster; or 

(c) circumstances in which a request has been received from or on behalf of NATO, the EU, the UN, 

the International Energy Agency (or any successor agency thereof) or the government of any other 

state for support or assistance pursuant to the United Kingdom's international obligations and a 

decision to act upon such request has been taken by the Government; or 

(d) any circumstances identified as such by the COBRA committee of the Government (or any 

successor committee thereof); or 

(e) any situation in connection with which the Government requires fuel capacity, including where the 

United Kingdom is engaged in any planned or unplanned military operations within the United 

Kingdom or overseas. 

301. The parties agree to act in good faith and in all reasonableness to agree any revisions to any schedule, 

programme or costs estimate (which will include costs of demobilising and remobilising any workforce, and 

any costs to protect the Apparatus "mid-works") to account for the suspension. 

302. Exolum is not liable for any costs, expenses, losses or liabilities the undertaker incurs as a result of 

the suspension of any activities under paragraphs 300 to 303 or delays caused by it. 

Escalation of differences 

303. The undertaker and Exolum must use their reasonable endeavours to secure the amicable resolution 

of any dispute or difference arising between them out of or in connection with this Schedule in accordance 

with the following provisions. 

304. The undertaker and Exolum will each nominate a representative who will meet to try to resolve the 

matter.  If the matter is not resolved at that level within ten working days of either the undertaker or Exolum 
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requesting such a meeting (or such longer period as may be agreed between the undertaker and Exolum) the 

matter may at the request of either the undertaker or Exolum be referred for discussion at a meeting to be 

attended by a senior executive from each party.  

305. If the meeting between senior executives fails to result in a settlement within 20 working days of the 

date of the request for such a meeting (or if it is not possible to convene a meeting within this period) then 

either the undertaker or Exolum may refer the matter to expert determination or arbitration in accordance 

with the provisions of paragraphs 304 to 315. 

Dispute resolution 

306. If any dispute or difference arising out of or in connection with this Schedule is not resolved in 

accordance with paragraphs 304 to 306, either the undertaker or Exolum may refer the matter to: 

(a) in the case of any dispute or difference pursuant to paragraphs 260, 265, 269 or 283, expert 

determination under paragraphs 308 to 314; or 

(b) in the case of any dispute or difference not falling within paragraphs 307(a), arbitration under article 

48 (arbitration) of the Order. 

307. The parties will agree on the appointment of an independent Expert and must agree with the Expert 

the terms of their appointment. 

308. If the parties are unable to agree on an Expert or the terms of their appointment within five working 

days of either party serving details of a suggested expert on the other, either party will then be entitled to 

request the Institution of Civil Engineers or its successor to appoint an Expert and to agree with the Expert 

the terms of their appointment. 

309. The Expert is required to prepare a written decision including reasons and give notice (including a 

copy) of the decision to the parties within a maximum of three months of the matter being referred to them. 

310. If the Expert dies or becomes unwilling or incapable of acting, or does not deliver the decision within 

the time required by paragraph 310 then either party may re-apply to the relevant professional body referred 

to above to discharge the Expert and to appoint a replacement Expert with the required expertise and this 

clause will apply to the new Expert as if they were the first Expert appointed. 

311. The parties are entitled to make submissions to the Expert and will provide the Expert with such 

assistance and documents as the Expert reasonably requires for the purpose of reaching a decision. 

312. The Expert will act as an expert and not as an arbitrator. The Expert may award interest as part of 

their decision. The Expert's written decision on the matters referred to them will be final and binding on the 

parties in the absence of manifest error or fraud.  

313. The Expert may direct that any legal costs and expenses incurred by a party in respect of the 

determination will be paid by another party to the determination on the general principle that costs should 

follow the event, except where it appears to the Expert that, in the circumstances, this is not appropriate in 

relation to the whole or part of such costs.  The Expert's fees and any costs properly incurred by them in 

arriving at his determination (including any fees and costs of any advisers appointed by the Expert) will be 

borne by the parties equally or in such other proportions as the Expert directs. 

314. The dispute resolution procedure set out in this Schedule will apply to matters dealt with in this 

Schedule notwithstanding any dispute resolution procedure provided for either in the Order or as part of any 

other consent in respect of the Authorised Development. 

Miscellaneous 

315. Nothing in this Schedule affects the provisions of any enactment or prior agreement regulating the 

relations between the undertaker and Exolum in respect of any Apparatus laid or erected in land belonging 

to the undertaker on the date the Order is granted.  

316. No failure or delay by a party to exercise any right or remedy provided under this Schedule or by law 

will constitute a waiver of that or any other right or remedy, nor will it prevent or restrict the further exercise 
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of that or any other right or remedy. No single or partial exercise of such right or remedy will prevent or 

restrict the further exercise of that or any other right or remedy. 
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Dear Tom  

 
I confirm that the Protective Provisions in the form attached have been agreed by Cadent, subject to 

the completion of a side agreement between Cadent and Liverpool Bay CCS Ltd. This side agreement, 

which will append the agreed Protective Provisions, has been agreed between the parties and 
engrossments are being prepared and circulated.  

 

A Statement of Common Ground has been agreed between the parties and will be signed along with 
the side agreement.  

 
Kind regards 

 

Jessica  
 

Jessica Buttanshaw 

Associate  

 

T  

E @cms-cmno.com 

 

 
 

CMS Cameron McKenna Nabarro Olswang LLP | Cannon Place, 78 Cannon Street | London EC4N 6AF | United Kingdom 

 

cms.law 

cms-lawnow.com 

********************************************************* 

CMS can work for you from over 70 cities around the world: Aberdeen, Abu Dhabi, Algiers, Amsterdam, Antwerp, 

Barcelona, Beijing, Belgrade, Bergen, Berlin, Bogotá, Bratislava, Bristol, Brussels, Bucharest, Budapest, Casablanca, 

Cologne, Cúcuta, Dubai, Duesseldorf, Edinburgh, Frankfurt, Funchal, Geneva, Glasgow, Hamburg, Hong Kong, 

Istanbul, Johannesburg, Kyiv, Leipzig, Lima, Lisbon, Liverpool, Ljubljana, London, Luanda, Luxembourg, Lyon, Madrid, 

Manchester, Mexico City, Milan, Mombasa, Monaco, Munich, Muscat, Nairobi, Oslo, Paris, Podgorica, Poznan, 

Prague, Reading, Rio de Janeiro, Rome, Santiago de Chile, Sarajevo, Shanghai, Sheffield, Singapore, Skopje, Sofia, 

Stavanger, Strasbourg, Stuttgart, Tel Aviv, Tirana, Vienna, Warsaw, Zagreb and Zurich. 

CMS Cameron McKenna Nabarro Olswang LLP is a member of CMS Legal Services EEIG (CMS EEIG), a European 

Economic Interest Grouping that coordinates an organisation of independent law firms. CMS EEIG provides no client 

services. Such services are solely provided by CMS EEIG's member firms in their respective jurisdictions. CMS EEIG 

and each of its member firms are separate and legally distinct entities, and no such entity has any authority to bind 

any other. CMS EEIG and each member firm are liable only for their own acts or omissions and not those of each 

other. The brand name "CMS" and the term "firm" are used to refer to some or all of the member firms or their 

offices. Further information can be found at cms.law 



2

CMS Cameron McKenna Nabarro Olswang LLP is a limited liability partnership registered in England and Wales with 

registration number OC310335. It is a body corporate which uses the word "partner" to refer to a member, or an 

employee or consultant with equivalent standing and qualifications. It is authorised and regulated by the Solicitors 

Regulation Authority of England and Wales with SRA number 423370 and by the Law Society of Scotland with 

registered number 47313. A list of members and their professional qualifications is open to inspection at the 

registered office, Cannon Place, 78 Cannon Street, London EC4N 6AF. Members are either solicitors, registered 

foreign lawyers, patent attorneys or otherwise legally qualified. VAT registration number: 974 899 925. Further 

information about the firm can be found at cms.law 

The contents of this e-mail (including any attachments) are confidential and may be legally privileged. If you are not 

the intended recipient of this e-mail, any disclosure, copying, distribution or use of its contents is strictly prohibited, 

and you should please notify the sender immediately and then delete it (including any attachments) from your 

system. Notice: the firm does not accept service by e-mail of court proceedings, other processes or formal notices of 

any kind without specific prior written agreement. 

Information on how we use personal data and about how data subject rights can be exercised is available on our 

website here. As a controller of personal data, we take great care over how we collect, use and protect that 

information. If you have any queries in relation to our processing of personal data you can contact us at 

privacy@cms-cmno.com 



SCHEDULE 10 

PROTECTIVE PROVISIONS 

PART 5 

FOR THE PROTECTION OF CADENT GAS LIMITED 
 

Application 

1. For the protection of Cadent the following provisions will, unless otherwise agreed in writing between the 

undertaker and Cadent, have effect. 

Interpretation 

2. In this Part of this Schedule— 

“alternative apparatus” means appropriate alternative apparatus to the reasonable satisfaction of Cadent to 

enable Cadent to fulfil its statutory functions in a manner no less efficient than previously; 

“apparatus” means any gas mains, pipes, pressure governors, ventilators, cathodic protections, cables or 

other apparatus belonging to or maintained by Cadent for the purposes of Cadent’s undertaking together 

with any replacement apparatus and such other apparatus constructed pursuant to this Order that becomes 

operational apparatus of Cadent for the purposes of Cadent’s undertaking and includes any structure in which 

apparatus is or will be lodged or which gives or will give access to apparatus; 

“authorised development” has the same meaning as is given in article 2(1) of the Order and includes any 

associated development authorised by the Order and for the purposes of this Part of this Schedule includes 

the use and maintenance of the authorised development and construction of any works authorised by this 

Schedule 

“Cadent” means Cadent Gas Limited and includes its successors in title or any successor as a gas transporter 

within the meaning of Part 1 of the Gas Act 1986; 

“Cadent’s undertaking” means the rights, duties and obligations of Cadent Gas Limited as a public gas 

transporter within the meaning of Section 7 of the Gas Act 1986 (as amended by the Gas Act 1995); 

“commence” and “commencement” means carry out a material operation, as defined in section 155 of the 

2008 Act (which explains when development begins), comprised in or for the purposes of the authorised 

development including (but not limited to) any below ground surveys, monitoring, work operations, remedial 

work in respect of any contamination or other adverse ground condition, the erection of construction plant 

and equipment, other than erection of fencing to site boundaries or marking out of site boundaries, 

installation of amphibian and reptile fencing, or environmental mitigation measures, and “commencement”, 

“commenced” and cognate expressions are to be construed accordingly;  

“deed of consent” means a deed of consent, crossing agreement, deed of variation or new deed of grant 

agreed between the parties acting reasonably in order to vary or replace existing easements, agreements, 

enactments and other such interests so as to secure land rights and interests as are necessary to carry out, 

maintain, operate and use the apparatus in a manner consistent with the terms of this Part of this Schedule; 

“facilities and rights” for construction and for maintenance include any appropriate working areas required 

to reasonably and safely undertake that construction or maintenance, and any necessary rights of access; 

“functions” includes powers and duties; 

“ground mitigation scheme” means a scheme approved by Cadent (such approval not to be unreasonably 

withheld or delayed) setting out the necessary measures (if any) for a ground subsidence event; 

“ground monitoring scheme” means a scheme for monitoring ground subsidence which sets out the apparatus 

which is to be subject to such monitoring, the extent of land to be monitored, the manner in which ground 

levels are to be monitored, the timescales of any monitoring activities and the extent of ground subsidence 

which, if exceeded, shall require the undertaker to submit for Cadent’s approval a ground mitigation scheme; 

“ground subsidence event” means any ground subsidence identified by the monitoring activities set out in 

the ground monitoring scheme that has exceeded the level described in the ground monitoring scheme as 

requiring a ground mitigation scheme; 



“in” in a context referring to apparatus or alternative apparatus in land includes a reference to apparatus or 

alternative apparatus under, over, across, along or upon such land; 

“maintain” and “maintenance” have effect as if Cadent’s existing apparatus was authorised development and 

as if the term maintain includes protect and use; 

“parent company” means a parent company of the undertaker acceptable to Cadent and which shall have 

been approved by Cadent acting reasonably; 

“plan” or “plans” include all designs, drawings, specifications, method statements, soil reports, programmes, 

calculations, risk assessments and other documents that are reasonably necessary properly and sufficiently 

to describe and assess the works to be executed; 

“protective works” means the underpinning, strengthening and any other works the purpose of which is to 

prevent damage to or interference with Cadent’s apparatus that may be caused by the carrying out, 

maintenance or use of the authorised development;  

“rights” includes restrictive covenants and, in relation to decommissioned apparatus, the surrender of rights, 

release of liabilities and transfer of decommissioned apparatus; and 

“specified works” means any of the authorised development or activities (including maintenance) 

undertaken in association with the authorised development which— 

(a) will or may be situated over, or within 15 metres measured in any direction of any apparatus the removal 

of which has not been required by the undertaker under sub-paragraph 7(2) or otherwise; or 

(b) may in any way adversely affect any apparatus the removal of which has not been required by the 

undertaker under sub-paragraph 7(2) or otherwise. 
 

On Street apparatus 

3.—(1) This Schedule does not apply to apparatus in respect of which the relations between the undertaker 

and Cadent are regulated by the provisions of Part 3 of the 1991 Act, except for— 

(a) paragraphs 4, 9, and 11; and 

(b) where sub-paragraph (2) applies, paragraphs 7 and 8. 

(2) This sub-paragraph applies where any apparatus is diverted from an alignment within the existing adopted 

public highway but not wholly replaced within the existing public highway, notwithstanding that any diversion 

may be carried out under the provisions of Part 3 of the 1991 Act. 

(3) The Protective Provisions in this Part of this Schedule apply and take precedence over article 36 (statutory 

undertakers) and 37 (recovery of costs of new connections) of the Order which shall not apply to Cadent.  
 

Apparatus of Cadent in stopped up streets 

4.—(1) Where any street is stopped up under article 13 (temporary restriction of public rights of way), 14 

(temporary restriction of use of streets), Part 1 of Schedule 4 (highways to be stopped up for which no substitute 

is provided) or Schedule 5 (streets to be temporarily stopped up or restricted), if Cadent has any apparatus in the 

street or accessed via that street Cadent is entitled to the same rights in respect of such apparatus as it enjoyed 

immediately before the stopping up and the undertaker must grant to Cadent, or procure the granting to Cadent 

of, legal easements reasonably satisfactory to Cadent in respect of such apparatus and access to it prior to the 

stopping up of any such street or highway, but nothing in this paragraph shall affect any right of the undertaker 

or of Cadent to require the removal of that apparatus under paragraph 7. 

(2) Subject to sub-paragraph (3) below, and notwithstanding the temporary alteration, diversion or restriction  

of use of any street under the powers of article 13 (temporary restriction of public rights of way), 14 (temporary 

restriction of use of streets), or Schedule 5 (streets to be temporarily stopped up or restricted), Cadent will be at 

liberty at all times and at Cadent’s own risk to take reasonable access across any such street and to execute and 

do all such works and things in, upon or under any such street as it would have been entitled to do immediately 

before such temporary alteration, diversion or restriction in respect of any apparatus which at the time of the 

stopping up or diversion was in that street. 

(3) In taking access pursuant to sub-paragraph (2) above, Cadent must: 

(a) Comply with any plans produced by the undertaker pursuant to its obligations under the Construction 

(Design and Management) Regulations 2015; and  

(b) Comply with all relevant health and safety legislation, guidance, protocols and procedures.  
 



Protective works to buildings 

5. (1) The undertaker must exercise the powers conferred by article 22 (protective work to buildings) so as not 

to obstruct or render less convenient the access to any apparatus without the written consent of Cadent (such 

consent not to be unreasonably withheld or delayed) and if by reason of the exercise of those powers any damage 

to any apparatus (other than apparatus the repair of which is not reasonably necessary in the view of its intended 

removal or abandonment) or property of Cadent or any interruption in the supply of gas by Cadent, as the case 

may be, is caused, the undertaker must bear and pay on demand the cost reasonably incurred by Cadent in making 

good such damage or restoring the supply; and, subject to sub-paragraph (2), shall - 

(a) pay compensation to Cadent for any reasonable loss sustained by it; and 

(b) indemnify Cadent against all claims, demands, proceedings, reasonable costs, damages and expenses which 

may be made or taken against or recovered from or incurred by Cadent, by reason of any such damage or 

interruption provided that at all times Cadent will be under an obligation to take all reasonable steps to mitigate 

its loss. 

 

(2) Nothing in this paragraph imposes any liability on the undertaker with respect to any damage or interruption 

to the extent that such damage or interruption is attributable to the act, neglect or default of Cadent or its 

contractors or workmen; and Cadent will give to the undertaker reasonable notice of any claim or demand as 

aforesaid and no settlement, admission of liability or compromise thereof shall be made by Cadent, save in 

respect of any payment requirement under a statutory compensation scheme, without first consulting the 

undertaker and giving the undertaker an opportunity to make representations as to the claim or demand. 
 

Acquisition of land 

6.—(1) Regardless of any provision in this Order or anything shown on the land plans or contained in the book 

of reference to the Order, the undertaker may not appropriate or acquire from Cadent any interest in land or 

appropriate, acquire, extinguish, interfere with or override any easement or other interest in land of Cadent 

otherwise than by agreement. 

(2) As a condition of agreement between the parties in sub-paragraph (1), prior to the carrying out or 

maintenance of any part of the authorised development (or in such other timeframe as may be agreed between 

Cadent and the undertaker) that is subject to the requirements of this Part of this Schedule that will cause any 

conflict with or breach the terms of any easement or other legal or land interest of Cadent or affect the provisions 

of any enactment or agreement regulating the relations between Cadent and the undertaker in respect of any 

apparatus laid or erected in land belonging to or secured by the undertaker, the undertaker must as Cadent 

reasonably requires enter into such deeds of consent upon such terms and conditions as may be agreed between 

Cadent and the undertaker acting reasonably and which must be no less favourable on the whole to Cadent unless 

otherwise agreed by Cadent, and it will be the responsibility of the undertaker to procure or secure the consent 

to and entering into of such deeds and variations by all other third parties with an interest in the land at that time 

who are affected by such authorised development or maintenance thereof. 

(3) The undertaker and Cadent agree that where there is any inconsistency or duplication between the 

provisions set out in this Part of this Schedule relating to the relocation or removal of apparatus, including but 

not limited to the payment of costs and expenses relating to such relocation or removal of apparatus and the 

provisions of any existing easement, rights, agreements and licences granted, used, enjoyed or exercised by 

Cadent and other enactments relied upon by Cadent as of right or other use in relation to the apparatus, then the 

provisions in this Schedule prevail. 

(4) Any agreement or consent granted by Cadent under paragraph 9 or any other paragraph of this Part of this 

Schedule, is not to be taken to constitute agreement under sub-paragraph (1). 

(5) As a condition of an agreement under sub-paragraph (1) that involves de-commissioned apparatus being 

left in situ Cadent must use reasonable endeavours to surrender its easement or other interest in land in respect 

of such decommissioned apparatus to the reversionary landowner.  If Cadent is not released by the reversionary 

landowner from all liabilities in respect of such de-commissioned apparatus the undertaker shall take on such 

liabilities in respect of such de-commissioned apparatus from the date of such surrender.     

(6) Where an undertaker acquires land which is subject to any Cadent right or interest (including, without 

limitation, easements and agreements relating to rights or other interests) and the provisions of paragraph 7 do 

not apply, the undertaker must, unless Cadent agrees otherwise— 

(a) retain any notice of Cadent’s easement, right or other interest on the title to the relevant land when 

registering the undertaker’s title to such acquired land; and 



(b) (where no such notice of Cadent’s easement, right or other interest exists in relation to such acquired land 

or any such notice is registered only on the Land Charges Register) include (with its application to register 

title to the undertaker’s interest in such acquired land at the Land Registry) a notice of Cadent’s easement, 

right or other interest in relation to such acquired land. 
 

Removal of apparatus 

7.—(1) If, in the exercise of the powers conferred by this Order, including pursuant to any agreement reached 

in accordance with paragraph 6, the undertaker acquires any interest in any land in which any apparatus is placed, 

that apparatus must not be decommissioned or removed and any right of Cadent to maintain that apparatus in 

that land must not be extinguished or interfered with until alternative apparatus has been constructed, is in 

operation, and the facilities and rights referred to in sub-paragraph (2) have been provided, to the reasonable 

satisfaction of Cadent and in accordance with sub-paragraphs (2) to (5) inclusive. 

(2) If, for the purpose of executing any works in, on, under or over any land purchased, held, appropriated or 

used under this Order, the undertaker requires the removal of any apparatus placed in that land, it must give to 

Cadent advance written notice of that requirement, together with a plan and section of the work proposed, and 

of the proposed position of the alternative apparatus to be provided or constructed and in that case (or if in 

consequence of the exercise of any of the powers conferred by this Order Cadent reasonably needs to move or 

remove any of its apparatus) the undertaker must afford to Cadent to its reasonable satisfaction (taking into 

account paragraph 8(1)) the necessary facilities and rights— 

(a) for the construction of alternative apparatus (including appropriate working areas required to reasonably 

and safely undertake necessary works by Cadent in respect of the apparatus); 

(b) subsequently for the maintenance of that apparatus  (including appropriate working areas required to 

reasonably and safely undertake necessary works by Cadent in respect of the apparatus); and 

(c) to allow access to that apparatus (including appropriate working areas required to reasonably and safely 

undertake necessary works by Cadent in respect of the apparatus). 

(3) If the undertaker is unable to afford such facilities and rights as are mentioned in sub-paragraph (2), in the 

land in which the alternative apparatus or part of such apparatus is to be constructed, Cadent must, on receipt of 

a written notice to that effect from the undertaker, take such steps as are reasonable in the circumstances in an 

endeavour to assist the undertaker in obtaining the necessary facilities and rights in the land in which the 

alternative apparatus is to be constructed save that this obligation shall not extend to the requirement for Cadent 

to use its compulsory purchase powers to this end unless it (in its absolute discretion) elects to so do.  

(4) Any alternative apparatus to be constructed in land of or land secured by the undertaker under this Part of 

this Schedule must be constructed in such manner and in such position as may be agreed between Cadent and 

the undertaker. 

(5) Cadent must, after the alternative apparatus to be provided or constructed has been agreed, and subject to 

the prior grant to Cadent of such facilities and rights as are referred to in sub-paragraph (2) or (3), then proceed 

without unnecessary delay to construct and bring into operation the alternative apparatus and subsequently to 

decommission or remove any apparatus required by the undertaker to be decommissioned or removed under the 

provisions of this Part of this Schedule. 
 

Facilities and rights for alternative apparatus 

8.—(1) Where, in accordance with the provisions of this Part of this Schedule, the undertaker affords to or 

secures for Cadent facilities and rights in land for the access to, construction and maintenance of alternative 

apparatus in substitution for apparatus to be decommissioned or removed, those facilities and rights must be 

granted upon such terms and conditions as may be agreed between the undertaker and Cadent and must be no 

less favourable on the whole to Cadent (in Cadent’s reasonable opinion) than the facilities and rights enjoyed by 

it in respect of the apparatus to be decommissioned or removed unless otherwise agreed by Cadent. 

(2) If the facilities and rights to be afforded by the undertaker and agreed with Cadent under sub-paragraph 

(1) in respect of any alternative apparatus, and the terms and conditions subject to which those facilities and 

rights are to be granted, are less favourable on the whole to Cadent than the facilities and rights enjoyed by it in 

respect of the apparatus to be decommissioned or removed (in Cadent’s reasonable opinion), then the terms and 

conditions to which those facilities and rights are subject may be referred to arbitration in accordance with 

paragraph 14 of this Part of this Schedule and the arbitrator must make such provision for the payment of 

compensation by the undertaker to Cadent as appears to the arbitrator to be reasonable having regard to all the 

circumstances of the particular case. 



 

Retained apparatus: protection of Cadent 

9.—(1) Not less than 56 days before the commencement of any specified works the undertaker must submit 

to Cadent a plan and, if reasonably required by Cadent, a ground monitoring scheme in respect of those works. 

(2) The plan to be submitted to Cadent under sub-paragraph (1) must include a method statement and 

describe— 

(a) the exact position of the works; 

(b) the level at which these are proposed to be constructed or renewed; 

(c) the manner of their construction or renewal including details of excavation, positioning of plant etc.; 

(d) the position of all apparatus; 

(e) by way of detailed drawings, every alteration proposed to be made to or close to any such apparatus; and 

(f) any intended maintenance regimes. 

(3) The undertaker must not commence any specified works until Cadent has given written approval of the 

plan so submitted (and the ground monitoring scheme if required). 

(4) Any approval of Cadent given under sub-paragraph (3)— 

(a) may be given subject to reasonable conditions for any purpose mentioned in sub-paragraph (5); and 

(b) must not be unreasonably withheld or delayed and Cadent must meaningfully engage with the undertaker 

within 28 days of the date of submission of the plan under sub-paragraph (1). 

(5) Cadent may require such modifications to be made to the plan as may be reasonably necessary for the 

purpose of securing its apparatus against interference or risk of damage or for the purpose of providing or 

securing proper and convenient means of access to any apparatus. 

(6) Specified works must only be executed in accordance with— 

(a) the plan submitted under sub-paragraph (1) (and ground monitoring scheme if required), as approved or 

as amended from time to time by agreement between the undertaker and Cadent; and 

(b) all conditions imposed under sub-paragraph (4)(a), and Cadent will be entitled to watch and inspect the 

execution of those works. 

(7) Where Cadent reasonably requires any protective works to be carried out by itself or by the undertaker 

(whether of a temporary or permanent nature) such protective works, inclusive of any measures or schemes 

required and approved as part of the plan approved pursuant to this paragraph, must be carried out to Cadent’s 

reasonable satisfaction prior to the commencement of any specified works (or any relevant part thereof) for 

which protective works are required prior to commencement. 

(8) If Cadent, in consequence of the works proposed by the undertaker, reasonably requires the removal of any 

apparatus and gives written notice to the undertaker of that requirement, paragraphs 1 to 3 and 6 to 8 apply as if 

the removal of the apparatus had been required by the undertaker under paragraph 7(2). 

(9) Nothing in this paragraph precludes the undertaker from submitting at any time or from time to time, but 

in no case less than 56 days before commencing the execution of the specified works, a new plan, instead of the 

plan previously submitted, and having done so the provisions of this paragraph will apply to and in respect of 

the new plan. 

(10) As soon as reasonably practicable after any ground subsidence event attributable to the authorised 

development (including such an event attributable to its maintenance)— 

(a) the undertaker must implement an appropriate ground mitigation scheme; and 

(b) Cadent retains the right to carry out any further necessary protective works (in Cadent’s reasonable 

opinion) for the safeguarding of its apparatus and can recover any such costs associated with the further 

protective works in line with paragraph 10. 

(11) The undertaker is not required to comply with sub-paragraph (1) where it needs to carry out emergency 

works but in that case it must give to Cadent notice as soon as is reasonably practicable and a plan of those works 

and must comply with the conditions imposed under sub-paragraph (4)(a) insofar as is reasonably practicable in 

the circumstances. 

(12) In this paragraph, “emergency works” means works whose execution at the time when they are executed 

is required in order to put an end to, or to prevent the occurrence of, circumstances then existing or imminent 



(or which the person responsible for the works believes on reasonable grounds to be existing or imminent) which 

are likely to cause danger to persons or property. 
 

Expenses 

10.—(1) Subject to the following provisions of this paragraph, the undertaker must pay to Cadent on demand, 

all documented charges, costs and expenses reasonably anticipated or reasonably and properly incurred by 

Cadent in, or in connection with, the inspection, removal, relaying or replacing, alteration or protection of any 

apparatus or the construction of any new or alternative apparatus which may be required in consequence of the 

execution of any authorised development including without limitation— 

(a) any costs reasonably and properly incurred by or compensation properly paid by Cadent in connection 

with the acquisition of rights or the exercise of statutory powers for such apparatus including without 

limitation all reasonable costs (including professional fees) incurred by Cadent as a consequence of 

Cadent; 

(i) using its own compulsory purchase powers to acquire any necessary rights under paragraph 7(3) if 

it elects to do so; or 

(ii) exercising any compulsory purchase powers under this Order transferred to or benefitting Cadent; 

(b) in connection with the cost of the carrying out of any diversion work or the provision of any alternative 

apparatus; 

(c) the cutting off of any apparatus from any other apparatus or the making safe of redundant apparatus; 

(d) the approval of plans; 

(e) the carrying out of protective works, plus a capitalised sum to cover the cost of maintaining and renewing 

permanent protective works; 

(f) the survey of any land, apparatus or works, the inspection and monitoring of works or the installation or 

removal of any temporary works reasonably necessary in consequence of the execution of any such works 

referred to in this Part of this Schedule; 

(g) any watching brief pursuant to sub-paragraph 9(6). 

(2) There will be deducted from any sum payable under sub-paragraph (1) the value of any apparatus removed 

under the provisions of this Part of this Schedule and which is not re-used as part of the alternative apparatus, that 

value being calculated after removal. 

(3) If in accordance with the provisions of this Part of this Schedule— 

(a) apparatus of better type, of greater capacity or of greater dimensions is placed in substitution for existing 

apparatus of worse type, of smaller capacity or of smaller dimensions; or 

(b) apparatus (whether existing apparatus or apparatus substituted for existing apparatus) is placed at a depth 

greater than the depth at which the existing apparatus was situated,  

and the placing of apparatus of that type or capacity or of those dimensions or the placing of apparatus at that 

depth, as the case may be, is not agreed by the undertaker or, in default of agreement, is not determined by 

arbitration in accordance with paragraph 14 to be necessary, then, if such placing involves cost in the 

construction of works under this Part of this Schedule exceeding that which would have been involved if the 

apparatus placed had been of the existing type, capacity or dimensions, or at the existing depth, as the case may 

be, the amount which apart from this sub-paragraph would be payable to Cadent by virtue of sub-paragraph (1) 

will be reduced by the amount of that excess.  

(4) For the purposes of sub-paragraph (3)— 

(a) an extension of apparatus to a length greater than the length of existing apparatus will not be treated as a 

placing of apparatus of greater dimensions than those of the existing apparatus; and 

(b) where the provision of a joint in a pipe or cable is agreed, or is determined to be necessary, the 

consequential provision of a jointing chamber or of a manhole will be treated as if it also had been agreed 

or had been so determined. 

(5) An amount which apart from this sub-paragraph would be payable to Cadent in respect of works by virtue 

of sub-paragraph (1) will, if the works include the placing of apparatus provided in substitution for apparatus 

placed more than 7 years and 6 months earlier so as to confer on Cadent any financial benefit by deferment of the 

time for renewal of the apparatus in the ordinary course, be reduced by the amount which represents that benefit. 



(6) Where Cadent demands payment of reasonably anticipated charges, costs and expenses pursuant to sub-

paragraph (1), Cadent must provide the undertaker with an itemised invoice or claim detailing such charges, costs, 

and expenses reasonably anticipated to fall due within the following three months of such a demand. The 

undertaker shall pay the reasonably anticipated costs set out in the itemised invoice to Cadent on demand in 

accordance with sub-paragraph (1). To the extent that this sum paid in advance has not been expended by Cadent 

before three months after payment by the undertaker of that sum, the undertaker may demand the unspent balance 

remaining to be repaid by Cadent and Cadent shall repay that unspent balance within 30 days (unless otherwise 

agreed in writing between the parties).  
 

 

Enactments and agreements 

11. Except where this Part of this Schedule provides otherwise, nothing in this Part of this Schedule affects 

the provisions of any enactment or agreement regulating the relations between the undertaker and Cadent in 

respect of any apparatus laid or erected in land belonging to the undertaker on the date on which this Order is 

made. 
 

Co-operation 

12.—(1) Where in consequence of the proposed construction of any part of the authorised development, the 

undertaker or Cadent requires the removal of apparatus under paragraph 7(2) or Cadent makes requirements for 

the protection or alteration of apparatus under paragraph 9, the undertaker must use its reasonable endeavours to 

co-ordinate the execution of the works in the interests of safety and the efficient and economic execution of the 

authorised development and taking into account the need to ensure the safe and efficient operation of Cadent’s 

undertaking and Cadent must use its best endeavours to co-operate with the undertaker for that purpose. 

(2) For the avoidance of doubt whenever Cadent’s consent, agreement or approval is required in relation to 

plans, documents or other information submitted by Cadent or the taking of action by Cadent, it must not be 

unreasonably withheld or delayed. 
 

Access 

13. 
 If in consequence of any agreement reached in accordance with paragraph 6(1) or the powers conferred by this 

Order the access to any apparatus is materially obstructed, the undertaker must provide such alternative rights 

and means of access to such apparatus as will enable Cadent to maintain or use the apparatus no less 

effectively than was possible before such obstruction (in Cadent’s resonable opinion). For the avoidance of 

doubt, where the undertaker cannot grant such alternative rights and means of access to such apparatus by 

virtue of not being in possession of the requisite land rights, the undertaker shall use reasonable endeavours to 

assist in the securing of the requisite rights and means of access.  

Arbitration 

14. Save for differences or disputes arising under sub-paragraphs 7(2) and 7(4) any difference or dispute 

arising between the undertaker and Cadent under this Part of this Schedule must, unless otherwise agreed in 

writing between the undertaker and Cadent, be determined by arbitration in accordance with article 48 

(arbitration).  

 

Notices 

15. Notwithstanding article 45 (service of notices) any plans submitted to Cadent by the undertaker pursuant 

to sub-paragraph 9(1) must be sent via email to Cadent Gas Limited Plant Protection at 

plantprotection@cadentgas.com copied by e-mail to toby.feirn@cadentgas.com and sent to the General Counsel 

Department at Cadent's registered office or such other address as Cadent may from time to time appoint instead 

for that purpose and notify to the undertaker in writing.  
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